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CHAPTER 1. HISTORY, STRUCTURE, AND ADMINISTRATION OF
THE FMLA

l. OVERVIEW
Il. HISTORY OF THE ACT
A. Early Initiatives
1 The Parental and Disability Leave Act of 1985
2 The Parental and Medical Leave Act of 1986
3 The Family and Medical Leave Act of 1987
4. The Parental and Medical Leave Act of 1988
5 The Family and Medical Leave Act of 1989
6 The Family and Medical Leave Act of 1991
B. Enactment of the Family and Medical Leave Act 0839
1. The 103rd Congress

2. Congressional Findings

C. The 2008 Military Family Leave Amendments (NatioBafense Authorization
Act for Fiscal Year 2008) [New Topic]

D. The 2009 Military Family Leave Amendments (NatioBafense Authorization
Act for Fiscal year 2010) [New Topic]

E. The 2009 Airline Flight Crew Technical Correctiofst [New Topic]

Summarized Elsewhere:

Hodge v. United Airlines2011 WL 5024176 (D.D.C. Oct. 21, 2011)

1. PROVISIONS OF THE FMLA
A. General Structure
B. Provisions of Title |

C. Effective Date



D. Transition Issues
1. Effect on Employer Coverage and Employee Eligipilit
2. Effect on Leave in Progress on, or Taken Before Hfiective Date
V. REGULATORY STRUCTURE OF THE FMLA
A. The DOL’s Regulatory Authority
B. Development of the Interim and Final Regulations
1. Chronology of Regulatory Development
a. Notice of Proposed Rulemaking
b. Interim Final Regulations
C. Final Regulations
d. 2009 Regulations [New Topic]
I. Revisions to the 1995 Regulations [New Topic]
il. “Qualifying Exigency” Leave [New Topic]

iii. Military Caregiver Leave [New Topic]

2. Judicial Deference to the DOL'’s Regulations
a. Interim Final Regulations
b. Final Regulations

Summarized Elsewhere:

Newsome v. Young Supply C@011 WL 6308441 (E.D. Mich. Dec. 15, 2011)

V. THE ROLE OF THE DOL IN ADMINISTERING AND ENFORCING THE FMLA

A. Administrative Action
1. Initiation of Administrative Complaints

2. DOL Investigation

a. Investigation Authority



b. Subpoena Power

3. Resolution of Complaints
4. Posting Violations
a. Appealing a Penalty Assessment for a Posting Viaiat
b. Consequences of Not Paying the Penalty Assessed
B. Enforcement Action

1. Actions by Secretary of Labor
2. Actions for Injunctive Relief
C. Wage and Hour Division Opinion Letters

VI.  THE COMMISSION ON LEAVE



CHAPTER 2. COVERAGE OF EMPLOYERS
l. OVERVIEW

. PRIVATE SECTOR EMPLOYERS

A. Basic Coverage Standard
B. Who Is Counted as an Employee
1. Location of Employment

Hodge v. United Airlines2011 WL 5024176 (D.D.C. Oct. 21, 2011)

A flight attendant sued his employer for violatioihFMLA, and the district court granted
the employer’s motion for summary judgment, holding employee was not eligible for FMLA
leave. The employee was not eligible because tsebaaed outside the United States in Hong
Kong. 29 C.F.R. § 825.111(a)(2); 29 C.F.R. § 826.8The employee was also not eligible
because he had worked fewer than 1,250 hours et gespite that flight attendants were
prohibited by their collective bargaining agreemé&om working more than 1,104 hours per
year. Although the FMLA was amended in 2009 tovmte for a different, lower number of
worked hours for flight attendant eligibility, tr@msamendments were not in effect at the time
plaintiff sought leave and were not retroacti8ee?9 U.S.C. § 2611(2)(D).

2. Payroll Status
3. Independent Contractors
1. PUBLIC EMPLOYERS
A. Federal Government Subdivisions and Agencies
1. Coverage Under Title |

Luat v. Mabus WL 6152285 (S.D. Cal. Dec. 12, 2011)

Plaintiff, a contract specialist with the Unitecht&t Navy, sued the Navy and Secretary of
the Navy on several counts, including sexual hanass and retaliation under Title VII and a
purported claim of violations of the FMLA. Defemdamoved to dismiss plaintiff's FMLA
claim because defendant was immune from such endlaie to the lack of a private right of
action under Title Il of the FMLA.

The court struck plaintif's FMLA claim, and ruledefendant’s motion to dismiss was
moot. First, the court found that because pldiatdomplaint lacked adequate pleading to show
an unequivocal waiver of immunity, defendant shdoddconsidered immune from her FMLA
claim. Further, plaintiff argued that her purpdrféMLA claim was really not an FMLA claim,
but a Title VII retaliation claim, thus the clairhauld continue. The court agreed and held that
her purported FMLA claim was actually a Title Vietaliation claim in that the alleged
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retaliatory action was defendant’s refusal to apprtver FMLA leave request because she
reported sexual harassment. As such, the cowtl rillat to the extent plaintiff attempted to
allege defendant violated her FMLA rights, she \asred from doing so. Also, plaintiff's
FMLA allegations in support of her Title VII clainontained in the purported FMLA count of
her complaint were redundant and were struck bygtletsua sponte

2. Civil Service Employees

Asahan v. United State011 WL 3439941 (D. Haw. Aug. 5, 2011)

Plaintiff, a nurse at an Army health clinic, akbelyshe was harassed by her supervisor and
a co-worker for taking FMLA leave after her husbamdurned from a deployment with a
traumatic brain injury. Specifically, she allegbat she was issued three disciplinary write-ups
and her co-worker questioned the legitimacy of leaves. Plaintiff was arrested by military
police for larceny after plaintiff reported thatrheipervisor and her co-worker had colluded to
create the false impression that the workplacelveasy monitored.

Plaintiff brought a claim under the Federal Tokai@s Act (“FTCA”), alleging that the
Army negligently supervised her co-worker and hgoesvisor. Defendants moved to dismiss
plaintiff's claim on the theory that it was preemgtby Title VII of the Civil Rights Act, the
Rehabilitation Act, and the Civil Service ReformtAtCSRA”). The court found that neither
Title VII nor the Rehabilitation Act preempted pi&ff's claim because plaintiff was not
alleging that she belonged to a class protectegithgr of these acts.

However, the court held plaintiff's claim was prgged by the CSRA, which prohibits a
claim for failure to take personnel action withpest to an employee’s disclosure of information
that the employee reasonably believes to be iratta of a law, rule, or regulation. The court
reasoned that, because plaintiff alleged that diefiets failed to take disciplinary action once
they were aware that plaintiff was being illegdfigrassed for taking FMLA leave, her claims
were precisely the type the CSRA was designeddaognt.

3. Congressional and Judicial Employees
B. State and Local Governments and Agencies

Austin v. Cook County et gl2011 WL 5872836 (N.D. lll. Nov. 16, 2011)

Plaintiff filed suit alleging FMLA interference drretaliation following his discharge in
August 2005. In 2002, plaintiff was transferrednfrethe Cook County Facilities Management
department to work for the newly elected Cook Cguddmmissioner (“Commissioner”) as an
Administrative Assistant V. On July 9, 2005, pl#iitvent to the hospital for a drug overdose
and was arrested for possession of drug parapleer@at July 11, 2005, the Commissioner sent
plaintiff a letter advising him of a thirty-day faension without pay in light of his recent arrest
and pending charges. The Commissioner also dirgol@dtiff to the Employee Assistance
Program for treatment that he “may require during leave of absence.” Thereafter, plaintiff
alleged that he attended counseling and complétasleeks of intensive treatment for substance
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abuse. Plaintiff also alleged that he kept the Ca@sioner apprised of his leave status, which the
Commissioner denied. The Commissioner dischargedntgf effective August 15, 2005,
allegedly due to the circumstances surroundingatlegied drug overdose, subsequent arrest and
pending criminal case. Plaintiff was never conwdcd®d his arrests were ultimately expunged.

The parties filed cross motions for summary judgin®©n the interference claim, the
parties disputed whether plaintiff was an “employdé®efendant argued he was not because he
was a member of the Commissioner’s personal stag. court considered 29 U.S.C. § 203(C),
which concerns the status of individuals employgdlstate or political subdivision. The court
concluded that plaintiff meet the first prong oé thtatute, which requires that the individual not
be subject to civil service laws. Here, defendahsitted that plaintiff was an at-will employee,
and the court located a case that held at-will eyg#s were not protected by civil service
regulations.

The second element of the statute concerned whétlieemdividual met one of five
exceptions. The parties disputed the third excaptihich asks whether plaintiff was “selected
by the holder of such an office to be a membern®plrsonal staff.” The parties both focused on
whether plaintiff was subject to the “Shakman comskcree,” which prevents the county from
firing an individual for political reasons. The eguhowever, disregarded this entire argument,
finding it irrelevant to whether the termination svéor a discriminatory reason. Instead, the
court considered whether the Commissioner appoiptaohtiff by applying a list of six non-
exhaustive factors created by the Fifth CircuitpAng the factors, the court denied summary
judgment to both parties. It noted that the empdogeception is to be narrowly construed and is
a highly factual inquiry, and therefore held thajemuine issue of material fact exists regarding
“who” had the right to discharge plaintiff from hp®sition, which was one of the six factors. It
also highlighted the parties’ failure to fully adds the remaining factors. Because the court
found a genuine issue of material facts existewh aghether plaintiff was an employee under the
FMLA, it declined to address the retaliation claim.

Benavides v. City of Oklahoma City, et @2011 WL 1457331 (W.D. Okla. April 14, 2011)

Plaintiff filed suit against the City of Oklahomaitg; the Oklahoma City Police
Department (“police department”), and a number mdividuals in both their official and
individual capacities (“the individuals”). The pm# department and the individuals filed
motions to dismiss pursuant to Rule 12(b)(6). Thwert held that, because the police department
is a subordinate department of a municipalityadkis the ability to sue or be sued. As such, the
police department’s motion to dismiss was granted.

The individuals argued that the claims asserteminagg them in their official capacity
were duplicative of the claims against the City @klahoma City. The court granted the
individuals’ motion to dismiss on this basis, ngtithat dismissal of the official capacity claims
would not prevent plaintiff from pursuing his clanagainst the City of Oklahoma City, and
dismissal would prevent confusion over which detertd are potentially liable for which claims.
In addition, the individuals argued in favor of missal of the FMLA claims asserted against
them in their individual capacity. The court notedt the issue of individual liability under the
FMLA is not as clearly defined as it is under thBA Nevertheless, because there was no



evidence that the individuals had supervisory atuthan relation to plaintiff and his FMLA
leave, the court dismissed plaintiff's FMLA clairagainst them in their individual capacity.

Fields v. Trollinger,2011 WL 3422689 (W.D.N.C. Mar. 28, 2011)

Plaintiff was an elementary school teacher who tadktime FMLA leave due to a
major depressive disorder that required her todmeitsed to in-patient mental healthcare for two
weeks. After she was discharged from in-patiezatment, the school’s principal and assistant
principal visited plaintiff at her parents’ homé@uring the visit, plaintiff claimed that she told
them that she would need three more weeks of ldaiefter that she would be able to return to
work. The principal and assistant principal thdegedly informed plaintiff she would not be
allowed to return to work because she had lostilgiteegd in the community and that her best
option would be to resign before the school boasthéirged her at an upcoming meeting.
Plaintiff then signed a resignation letter. Pldintiled suit against the school board, the
principal, the assistant principal, and the sctssliperintendent alleging interference with her
FMLA rights by failing to allow her to take leavedretaliation by constructively discharging
her for exercising her rights under the FMLA.

Defendants filed a motion to dismiss, arguing tihat principal, assistant principal, and
superintendent could not be sued in their individagacities and that plaintiff failed to state an
FMLA violation claim because she voluntarily resgnand was not discharged. The court
interpreted the plain meaning of the FMLA's textailow employees of public agencies to be
individually liable. The court also rejected dedants’ argument that the FMLA’s separate rules
for school entities preclude individual liabilityHowever, the court found that the doctrine of
qualified immunity applied to the individual defemds and plaintiff's claims against them
should be dismissed. The school board’s motiatigmiss was denied, though, because plaintiff
alleged constructive discharge and the school bdardot allege sufficient facts to show that it
obtained her resignation properly.

Summarized Elsewhere:

Chen v. Grant County, D et 12011 WL 830108 (E.D. Wash. Mar. 3, 2011)

Clark v. Dominigue 2011 WL 2580366 (N.D.N.Y. June 28, 2011)

Harville v. Texas A&M Univ, 2011 WL 2295279 (S.D. Tex. June 8, 2011)

Mason v. Massachusetts Department of Environmeniabtection 774 F. Supp. 2d 349 (D.
Mass. 2011)

Porter v. New Age Services Cor2011 WL 1099270 (N.D. lll. Mar. 22, 2011)

Rynders v. Williams650 F.3d 1188 (8th Cir. 2011)

Westermeyer v. Kentucky Dep't of Public Advocacwkt2011 WL 830342 (E.D. Ky. Mar. 3,
2011)




Weth v. O'Leary2011 WL 2693178 (E.D. Va. July 11, 2011)

V. INTEGRATED EMPLOYERS

Beamer v. Herman Chiropractic Center, Inc2011 WL 4352123 (M.D. Pa. Sept. 16, 2011)

A chiropractor experienced pregnancy-related carapbns. She submitted physicians’
notes to her employer indicating she was not abledrk. There was a factual dispute regarding
whether she was told not to come back to the offimreafter, or whether she voluntarily
resigned.

Defendants moved for summary judgment on plaistiffMLA claim, arguing that
plaintiff failed to present evidence that they eayeld 50 employees, thus relieving them of
liability. Plaintiff argued that defendants had &dployees if the court adopted the “integrated
employers” test and included employees at two efcbmpany’s locations. The court explained
that separate entities may be considered a simgiiy € the totality of the circumstances shows
that there is: (1) common management; (2) inteticelabetween operations; (3) centralized
control of labor relations; and (4) degree of commavnership/financial control. The court held
that even assuming defendants were integrated gergland that the total number of employees
may be combined, plaintiff failed to present evicerthat defendants together employed 50
employees. One defendant asserted it employede8plg and the other did not employ any
individuals. Additionally, the other two worksitegere more than 75 miles from the office
where plaintiff had worked and thus could not belided to meet the threshold number of
employees under the FMLA.

Sorrells v. Lake Martin, Inc, 2011 WL 627049 (M.D. Ala. Feb. 11, 2011)

Plaintiff worked for defendant convenience storevatious locations. Defendant also
owned a Honey Baked Ham franchise and 23 other anomap. The convenience store shared a
common bookkeeper with the Honey Baked Ham fraeclisd one other corporation. In
December 2007, plaintiff notified his manager thathad a serious digestive disease and gave
notice that he intended to resign within three vged the end of the three weeks, plaintiff's
manager asked that he stay with the convenience stmpany on a part time basis. Plaintiff
agreed to do so and provided written documentagtating that his condition required that he
work part-time. In March 2008, plaintiff's conditioworsened and he took a medical leave of
absence to have emergency surgery. Within a fewksvaéter his return to work, defendant
terminated his employment. Plaintiff introducedd®nce that on multiple occasions, defendant’s
owner erroneously told other store managers tteantiff had AIDS and should be taken off the
schedule.

Defendant moved for summary judgment on Plaintitfaims for FMLA interference
and retaliation, arguing that at the time plaintifhs employed by the company, it was not an
“employer” as defined by the FMLA because it did have the requisite number of employees.
Plaintiff argued that although the convenienceestmrsiness did not have enough employees to
be a covered employer under the FMLA, the conver@esiore was an “integrated employer”
with the owner’'s Honey Baked Ham franchise andira ttompany because all three companies
had the same owner and shared a bookkeeper, atiterfypointed to the fact that the
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convenience store issued an employee handbook fdogees beginning in 2006 stating
employees had a right to FMLA leave. The distrmtint found that this evidence was sufficient
to hold that the three companies were an “integrat®ployer” and therefore, that plaintiff's
leave was protected under the FMLA.

The court then turned to plaintiff's FMLA interferee claim, holding that because of the
close proximity in time between his request foeduced schedule and his discharge, a question
of fact existed as to whether defendant’s decismmemove plaintiff from the schedule and
terminate his employment interfered with plainsffright to work a reduced schedule.
Defendant’'s owner asserted that he removed plaintiin the schedule because he was a part-
time employee. The court found that a jury couldaode that the owner did not want plaintiff
working part-time, in violation of his right to dw under the FMLA.

The court also denied defendant’s motion for sumymatgment as to plaintiff's FMLA
retaliation claim. Defendant owner stated that Bmaved plaintiff from the schedule and
terminated his employment because plaintiff wak sit the time and because he believed
plaintiff had AIDS. Plaintiff introduced evidenckat he was willing to work full-time to keep
his job, that he attempted to communicate thisefierndant, and that defendant refused to return
his calls. Thus, the court concluded that a jurylddind that defendant’s false statements and
desire to discharge plaintiff were in retaliatioor fhim seeking to work part-time after his
surgery.

V. JOINT EMPLOYERS
A. Test

Baer v. Masonite Corp.2011 WL 3806279 (N.D. Ind. Aug. 29, 2011)

Masonite terminated plaintiff's employment foreattiance after Prudential, defendant’s
FMLA leave administrator, denied plaintiffs reque®r FMLA leave. In his Complaint,
plaintiff alleged that both Masonite and Prudenti@re responsible for his discharge and that
both were liable for interference with his FMLA hiig. Plaintiff argued that because Prudential
exercised some control over his working conditibpglirectly approving a portion of his FMLA
leave request, Prudential was a joint employer uikde FMLA, subject to liability for any
FMLA violations.

The court granted Prudential’s motion for a judgimen the pleadings, holding that
Prudential was not plaintiff's joint employer. Bo holding, the court noted that Prudential
simply provided recordkeeping services for Masortel had no authority to take adverse
employment action against plaintiff. The legalnstard, however, to find a joint employer
relationship depended on the ability to exercisatrod over plaintiff's working conditions. The
court reasoned that, even when taken in the ligigtfavorable to plaintiff, this “mere tangential
involvement with the termination decision” was maifficient to establish a joint employer
relationship.

Cuff v. Trans States Holding, In¢ 2011 WL 4712027 (N.D. Ill. 2011)




A former airline manager brought suit against Tratetes Holdings, Inc. (“TSH”), Trans
States Airlines LLC (“TSA”), and GoJet Airlines, . (“GoJet”), alleging interference and
retaliation under the FMLA. All parties filed motis for summary judgment. The primary issue
before the district court was whether TSH, TSA, @&@uallet were joint employers so that the
employees of each entity should be added togethedetermine whether there were 50
employees within 75 miles of plaintiff's worksitel'he district court granted plaintiff's motion
with regard to liability and denied defendants’ motfor summary judgment in all respects.

Defendants asserted TSA was the only entity thgbl@yed plaintiff and it was not
subject to the provisions of the FMLA because dt wot have 50 employees. Defendants did not
dispute plaintiff's assertion that TSA and its pard SH, were joint employers but asserted they
were still not a covered employer under the FMLAdee TSH had no employees. Plaintiff
contended the evidence showed he was actually gegbland supervised by TSH (the parent
company) and showed TSH assigned him to perfornsdinee basic duties for its subsidiaries,
TSA and GoJet.

The district court found TSA, TSH and GoJet wenatj@mployers. Specifically, the
court found GoJet, TSA and TSH shared plaintifésveces and he was employed for the benefit
of and did the same type of work for TSA and GoJ&t.such, the court found there was at least
an implicit arrangement between defendants to spknatiff’'s services and although GoJet
disclaimed any control over plaintiff, it obtaindte benefit of his services.

The court also rejected defendants’ assertionthiggt were excused from complying with
the FMLA because plaintiff needed leave only duehts failure to follow his doctor’s
instructions and his decision to stop taking higdivetion. The court found no case law to
support the argument and further found that it amedito speculation to assume plaintiff would
not have needed leave if he had followed his d&ctoders.

Porter v. New Age Servs. Car2011 WL 1099270 (N.D. Ill. Mar. 22, 2011)

In Porter, plaintiff sued her former employer, a private}-far-profit corporation that
provided mental health services and drug treatrpesgrams under a contract with the lllinois
Department of Human Services. After her son dpdaintiff was diagnosed with Acute Stress
Disorder and went on approved leave with medicakbts from May 7, 2009 until September
20, 2009. Defendant notified plaintiff that her adiwl benefits could not be extended beyond
October 1, 2009, and ultimately terminated plafistitmployment on October 31, 2009 when
plaintiff did not return to work.

Defendant filed a motion for summary judgment,uamg that it did not employ at least
50 employees during the relevant time period stoagquire compliance with the FMLA. In
response plaintiff first argued that defendant wgsublic agency, and therefore subject to the
requirements of the FMLA regardless of the numbeanaployees it had. The court rejected this
argument, finding that defendant’s status as & stamtractor did not make it a “public agency”
within the meaning of the statute. The court fartbpined that even if defendant were a public
agency, plaintiff would not have been entitled LA benefits because she did not show that
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defendant employed at least 50 employees. It exgdathat even though public agencies fall
within the FMLA regardless of the number of empleyethose employees may only seek
FMLA benefits where a public agency has at leastriployees.

Next, plaintiff argued that defendant was a joimtpéoyer with two public agencies that
funded defendant’s operations, and therefore metSremployee minimum. The court also
rejected this argument, finding that plaintiff hpdt forth no evidence to show that any entity
other than defendant exercised control over plimgmployment. The court therefore granted
defendant’s motion for summary judgment in its rexyi.

Prychyna v. Barrett Business Service®)11 WL 4498843 (D. Or. Sept. 27, 2011)

Plaintiff, a chimney mason, alleged that both afgssional employee organization
(“PEO”) and a chimney company jointly violated tRBMLA. The PEO argued it was not an
employer or a joint employer under the FMLA, relyim part on the supplementary information
section of the federal regulations for the proposithat a contractual reservation of a PEQO’s
right to hire or fire does not by itself createeanployment relationship. The district court noted
that the section cited by the PEO was merely thpaDment of Labor's summary gublic
comments and that the PEO failed to cite any a&u#tority standing for the position that a
contractual reservation of PEO’s right to hire wiasufficient to create an employment
relationship. The court also found that the PE&®gument ran counter to the regulations, which
expressly state, the “right” to hire, fire and dine “may lead to a determination that the PEO
would be a joint employer with the client employef9 C.F.R. § 825.106(b)(2). Additionally,
the court noted that the complaint did not simplgge that the PEO reserved the right to hire,
fire and discipline, but it also alleged plainti¥brked for the PEO. Applying the totality of the
circumstances and the economic reality of the icelahip between the PEO and plaintiff, the
court denied the PEO’s motion to dismiss.

The court, however, granted the chimney compamyion to dismiss because the
complaint did not adequately plead it jointly emydd more than 50 employees. The complaint
only alleged that defendants “were joint employa&rglaintiff ... who collectively ... had more
than 50 employees,” which was insufficient.

B. Consequences

C. Allocation of Responsibilities
VI. SUCCESSORS IN INTEREST

A. Test

B. Consequences

Little v. Stock Building Supply, LLC2011 WL 5149176 (E.D.N.C. Sept. 2, 2011)

Plaintiff's employer had been owned by severaties and had been transferred and sold
during the time in question. The court noted timatlitiple entities can be held liable as an
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“‘integrated employer” under FMLA case law, and thia@ FMLA’s definition of employer
extends to “any successor in interest of an employEhe court analyzed the eight factors in 29
C.F.R. § 825.107(b) that concern whether an eigtitysuccessor in interest, finding that plaintiff
had properly alleged facts that defendants seetisigissal were properly included as potential
successors in interest. The court reasoned tlatutd be manifestly unfair to require plaintiff
to allege specific details of the corporate reladlip between the parties at the outset when
defendants were the parties with knowledge of thdstils. The court therefore denied
defendants’ motion to dismiss.

VIl.  INDIVIDUALS

Clark v. Dominigue 2011 WL 2580366 (N.D.N.Y. June 28, 2011)

A former state employee brought this action agfalver employer, a state agency, and
several individual public employees. Plaintiff gisl that she was retaliated against because she
took a three month FMLA leave of absence from Oet&@®06 through December 2006.

The court acknowledged that individual public enyeles may be liable under the FMLA
if they qualify as an employer by exercising subsé control over employment. The court
granted defendants’ motion to dismiss becausetgfdmled to allege that any of the individual
defendants exercised control over her right to takee under the FMLA or to return plaintiff to
her position.

DeMarco v. City of New York2011 WL 1104178 (E.D.N.Y. Mar. 23, 2011)

Plaintiff was a tenured teacher who was informédcloarges filed against him for
workplace absences for which he requested FMLAdedaintiff demanded a hearing before a
three-member panel of arbitrators. He was inforrthed one arbitrator would hear his case.
Plaintiff requested that the hearing be adjournetil he completed a child adoption process as
he believed that was his right under the FMLA. Tbitrator set the matter for a hearing
without considering Plaintiff's request for leavPlaintiff then brought this lawsuit claiming his
FMLA rights were violated.

The court granted defendants’ motion to dismissidé& from the arbitrator having
absolute immunity, the court found that the FMLAI diot apply to the arbitral proceeding and
the independent arbitrator was not plaintiff's eayalr.

Harville v. Texas A&M Univ, 2011 WL 2295279 (S.D. Tex. June 8, 2011)

Plaintiffs employment was terminated while sheswan intermittent FMLA leave,
following her repeated failure to give notice of lasences. Prior to her FMLA leave, plaintiff
had received a poor performance evaluation dueutbenous unexplained absences. Plaintiff
brought multiple claims under the FMLA and bothesidiled motions for summary judgment.
Plaintiff named the following parties as defendariys the university, where her laboratory
workplace was located; 2) the Assistant Professbo wan the laboratory; 3) the Assistant
Department Head who had determined FMLA eligibjliand 4) the Director of Policy and
Practice Review who requested her discharge.

12



The court first considered whether the Assistanpddenent Head and the Director of
Policy and Practice Review were “employers” undee EMLA. In determining whether a
defendant is an FLSA or FMLA employer, a court mdstermine whether an individual
effectively dominates an employer’s administratosrotherwise acts, or has the power to act, on
behalf of the employer vis-a-vis its employees. Thart found that the Assistant Department
Head and the Director of Policy and Practice Revikev not supervise plaintiff's day-to-day
duties or activities, nor did they have the auttyotd control the university’s compliance with
the FMLA. Requesting a discharge or condoning arerse employment action does not equate
to having authority to execute these employmentisamts unfettered. Accordingly, the court
entered summary judgment for these two defendanthis issue.

The court then considered whether the three iddals named as defendants were
government officials shielded by qualified immunitgsovernment officials performing
discretionary functions generally are shielded fripability for civil damages insofar as their
conduct does not violate clearly established stayubr constitutional rights of which a
reasonable person would have known. The court fabaddefendants did not violate a clearly
established federal right when terminating plafistiemployment after her absences exceeded
the amount allowed. The court also found that di#dets’ actions were not objectively
unreasonable because plaintiff had violated empl@gdicy by not contacting her supervisor
after being told repeatedly to do so. Accordinglye court entered summary judgment for
defendants on this issue.

Regarding plaintiff's claim for interference, theurt determined that plaintiff could not
demonstrate that defendants denied her FMLA leavdeamefits. The notice requirements
imposed by defendant did not rise to the level LR interference. An employer may require
an employee on intermittent FMLA leave to give oetdf her absences as soon as practicable.
Accordingly, the court entered summary judgmentdigiendants on this issue.

As to plaintiff's claim for retaliation, the coudetermined that defendants offered a
legitimate, nondiscriminatory reason that plaintifbuld have been discharged regardless of her
FMLA leave. An anti-retaliation statute does ndbwal an employee to violate company job
requirements or work rules. Violations of work mulare legitimate, nondiscriminatory reasons
for adverse employment actions. The court found pheantiff could have been discharged for
repeatedly missing work in excess of her medicalifmation and for violating the Assistant
Professor’s reporting requirements.

Hurley v. Kent of Naples, Incet al, 2011 WL 2217770 (M.D. Fla. June 7, 2011)

Plaintiff sued his employer, as well as the corpores Chief Executive Officer (“CEQ”)
and Chief Financial Officer (“CFQ”), for interferea with his rights under the FMLA and
retaliation for exercising rights under the ActlaiRtiff contended that both the CEO and CFO
were “employers” under the Act. Looking to decrsaunder the Fair Labor Standards Act, the
court concluded that the CEO was an employer withexmeaning of the FMLA because he
exercised the right to hire and fire employeesemeined rates and scope of duties, as well as
schedules of work, and because plaintiff reporteeictly to him. As to the CFO, however, the
court found that there was a material issue of bextause there was insufficient evidence to
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show the CFO either had authority over day-to-da@grations of the corporation or had
responsibility for the supervision of plaintiff. h& court therefore granted plaintiff's motion for
summary judgment as to the employer status of t8@,®ut denied the motion as to the CFO.

Lindsey v. Brinker International Payroll Company,.P., 2011 WL 2493047 (W.D. Okla. June
22, 2011)

The individual defendant filed a motion to dismise FMLA count, alleging he was not
an “employer” under the FMLA. The court held themplaint sufficiently pled that the
individual defendant had supervisory authority opkintiff and was thus sufficient to state a
claim under the FMLA.

Mason v. Massachusetts Department of EnvironmenBabtection 774 F. Supp. 2d 349 (D.
Mass. 2011)

Plaintiff sued the state agency and several sug@nwviand managers asserting various
theories under the FMLA. Defendants moved to disnplaintiff's complaint under Federal
Rule of Civil Procedure 12(b)(6). The departmehémvironmental protection (“DEP”) moved
to dismiss citing the immunities given to the stateder the Eleventh Amendment. The court
granted the DEP’s motion because although the &wr€ourt abrogated states’ Eleventh
Amendment immunity for claims under the family-c@m@visions of the FMLA, the court did
not similarly abrogate that immunity for claims bght under the personal-care provisions of the
FMLA.

As for the individual defendants’ motion to dismigke court dismissed the claims
against them to the extent that they were brougainat them in their official capacities because
such claims are actually brought against the offiee person holds—not the individual—and
therefore represent suits against the state tediared by the Eleventh Amendment.

The court, however, allowed plaintiff's claims taopeed against the individual
defendants in their individual capacities. The rtaecognized the split between the circuit
courts of appeals that hold that the FMLA does atiw for individual liability for public
employees (the Sixth and Eleventh Circuits) andcinerts that hold that it does (the Fifth and
Eighth Circuits). It ultimately sided with the #ifand Eighth Circuit’'s view and relied on the
FMLA'’s definition of an employer, which includesrig person who acts, directly or indirectly,
in the interests of an employer,” as well as a palgiency.

Moore v. Novo Nordisk, Inc.2011 WL 1085015 (D.S.C. Mar. 22, 2011)

Plaintiff brought nine state and federal claimaiagt her former employer and four of its
employees, including claims under the FMLA. Thetrdis court dismissed the FMLA claims
against the four individual defendants because sl&ims can be asserted only against the
employer and not against the individual supervisors

Rynders v. Williams650 F.3d 1188 (8th Cir. 2011)
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In Rynders,plaintiff filed post-termination FMLA interferencand retaliation claims
against defendant, one of the chief executive efficfor the county for which plaintiff had
worked, in his personal and official capacitiesfteAreceiving a written warning for tardiness,
plaintiff met with managers of his department (did not meet with defendant himself) and
informed them that some of his tardiness and alesewere due to the medication he was taking
to treat high-blood pressure. At this meetingmilffialso claimed that he asked for information
on taking FMLA leave and stated that he may needigs more work due to his illness. One of
the managers disputed plaintiff’'s account, stativeg plaintiff never asked for FMLA paperwork
and lost interest in taking FMLA leave when he heal that it was unpaid. Four months later
plaintiff was suspended for being late to work &Rets and taking 20 sick days during the
preceding year. Plaintiff met with defendant tvaysl later to respond to the suspension, and his
employment was terminated five days later.

On appeal plaintiff argued that the district coemted in granting summary judgment to
defendant based on defendant’s argument that healideceive adequate notice that plaintiff
suffered from a serious health condition or wasiestjng FMLA leave. Reversing the district
court on plaintiff's claims against the individualhis official capacity, the Eighth Circuit found
that when plaintiff met with his supervisors, héomrmed them of “his exact medical condition,
his debilitating symptoms resulting from the coradit and likelihood that he would need to take
intermittent leave in the future.” In addition,etltourt found that plaintiff had specifically
referenced the FMLA and requested information ow kmtake leave, and that his requests had
been denied. The Eighth Circuit therefore held ghaintiff created a genuine issue of material
fact as to whether he had provided sufficient motathe county of his serious health condition.
One judge dissented, arguing that plaintiff faitedgive adequate notice of his serious health
condition. He argued that even if plaintiff wenetided to FMLA leave, “the entittement does
not extend to random, unannounced leave or tarsliwéh no notice at all.”

In contrast, the Eighth Circuit agreed with thetdct court’s conclusion that there was
no genuine issue of material fact that the indislddefendant had not personally received
sufficient notice. It found that plaintiff did nargue that defendant personally received adequate
notice, and also found that plaintiff failed to wbdefendant’s testimony that he generally
delegated the operations of plaintiff's departmémtdefendant’s subordinates. Summary
judgment was therefore affirmed for defendant anitfalividual capacity claims.

Summarized Elsewhere:

Benavides v. City of Oklahoma City, et @2011 WL 1457331 (W.D. Okla. April 14, 2011)

Chen v. Grant County, D et 12011 WL 830108 (E.D. Wash. Mar. 3, 2011)

Fields v. Trollinger,2011 WL 3422689 (W.D.N.C. Mar. 28, 2011).

Kosierowski v. Fitzgeralg2011 WL 573449 (W.D. Tex. Feb. 14, 2011)
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Westermeyer v. Kentucky Dep't of Public Advocacwkt2011 WL 830342 (E.D. Ky. Mar. 3,
2011)

Weth v. O'Leary2011 WL 2693178 (E.D. Va. July 11, 2011)
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CHAPTER 3. ELIGIBILITY OF EMPLOYEES FOR LEAVE
l. OVERVIEW
. BASIC ELIGIBILITY CRITERIA

Walls v. Cent. Contra Costa Transit Auth653 F.3d 963 (9th Cir. 2011)

In Walls a bus driver brought suit against his former @ypt claiming that his
discharge violated the FMLA. Plaintiff was discged on January 27, 2006, but ultimately was
reinstated on March 2, 2006, pursuant to a reiastant agreement reached through a grievance
process between his union and the employer. Theeagent contained certain attendance
requirements that plaintiff violated four days afteeing reinstated. Shortly thereafter, the
employer terminated plaintiff's employment for \atihg the reinstatement agreement.

Plaintiff claimed that his discharge violated thBIlFA because he verbally requested
leave on March 1, 2006, the day before the empltoyrenally agreed to reinstate him. Although
the employer admitted that a verbal request wasnaathat time, the Ninth Circuit affirmed the
district court’s decision to grant summary to tmepéoyer on the grounds that plaintiff was not
technically reinstated until March 2, 2006, theed#tie parties’ agreement became effective.
Thus, plaintiff was not an “eligible employee” withthe meaning of the FMLA at the time he
made the request for leave.

In reaching this decision, the Ninth Circuit deelinto adopt g@er serule holding that a
reinstatement agreement could never retroactivegnge a former employee’s status from
discharged to “eligible employee” for purposesh FMLA. Rather, the court emphasized that
the terms of the specific agreement at issue cooildbe construed to have a retroactive effect.

II. MEASURING 12 MONTHS OF EMPLOYMENT

Aquart v. Ascension Health Information Serviceg011 WL 233587 (W.D. Tex. Jan. 24,
2011)

In June, plaintiff requested FMLA leave for kneergery scheduled for July. The
employer’s third party leave administrator deniéairgiff's request because she had not worked
for the employer for twelve months. Plaintiff resduled her surgery for August, but was
discharged for poor performance on July 15, 2008.

Plaintiff claimed that the stated reason for hiecliarge was pretext and that she was in
fact discharged because of her health problemsFMUOA inquiries. The court dismissed
plaintiff's claims on the employer’s motion for somary judgment, concluding that she was not
an eligible employee under the FMLA because shenoadeen employed for 12 months at the
time she requested leave. The court held thattffés employment began August 5, 2007, the
day she commenced working, not, as plaintiff arguJedly 9, 2007, the day she accepted the job
offer.

Basden v. Professional Transp., In@2011 WL 2940726 (S.D. Ind. July 19, 2011)
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Plaintiff was discharged for unexcused absencessjusrt of her one-year anniversary
with defendant. Plaintiff acknowledged that sheswat eligible for FMLA leave because she
had not worked for defendant for twelve months. wieeer, plaintiff argued that plaintiff had
violated the FMLA, because defendant had termindied employment to prevent her from
becoming eligible for FMLA leave. The court grathteefendant’s motion for summary
judgment, noting that plaintiff had offered no legathority for this “novel theory.”

Farrell v. HRI Lodging, Inc., 2011 WL 2413467 (E.D. La. 2011)

Plaintiff was ineligible for FMLA leave on the date requested it. Plaintiff argued he
would have been eligible at the time his leave cemred because he would have been
employed twelve months from the time he was offeeetpbloyment, though he did not start
working until a later date. The court assumed, didtnot decide, an employee could be an
eligible employee based on requesting leave padwelve months of employment that would
commence after twelve-months of employment. Howetee court held that plaintiff was
ineligible in this instance because the date fagilglity commences when the employee is
actually paid and starts to work, not when emplayme initially offered. The court therefore
granted summary judgment for the employer.

Rodriguez, ex rel. Fogel v. City of Chicag®011 WL 1103864 (N.D. lll. Mar. 25, 2011)

Plaintiff alleged interference with her rights endhe FMLA and retaliation for taking

FMLA leave. In this opinion, the court considetbédee threshold issues: (1) measuring twelve
months of employment; (2) “serious health conditi@nd (3) employee notice of intent to take
FMLA leave, and found that plaintiff satisfied #iiree threshold requirements. As to plaintiff's
eligibility for FMLA leave based on her hours of skpapplying pre-2009 regulations that were
in effect when the events at issue occurred, thetdeeld that an employer is entitled to use any
of four methods enumerated in the regulations toutae an employee’s leave entitlements,
provided that the method is applied consistently amversally to all employees. If an employer
does not make clear that it has selected one pktimethod of calculating FMLA leave, then
the method that provides the most beneficial outedon the employee will be used. The court
held evidence was absent that defendant chosdieutar method for determining the amount of
FMLA leave, and plaintiff was therefore entitleduse the method most favorable to her and she
was eligible for leave.

As to the question of plaintiff's entitlement tdMIEA leave based on a serious health
condition, defendant attempted to argue that pfaind longer suffered from a serious health
condition after receiving a particular procedureter heart condition because none of plaintiff's
cardiologists could find any cardiac abnormalitédter that procedure. The court rejected this
argument and stated that drawing all reasonablerantes in plaintiff's favor, a fact-finder
might find that plaintiff's continued visits to thaoctor qualified as treatment under the FMLA
because the purpose of the visits was to deterrhiaeserious health condition existed and to
evaluate whether plaintiff was suffering a recucesrof her cardiac problem. The court found
that the fact plaintiff did not receive a new diagis of her original problem or a diagnosis of
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additional heart problems did not preclude her frestablishing that she was afflicted by a
serious health condition.

As to the notice issue, the court noted that anleyep does not need to use a particular
form to put the employer on notice of need for FMleave; the employee must simply provide
enough information to put the employer on notica @robable basis for FMLA leave. It is then
the employer’s duty to investigate into whether émployee’s leave should qualify for leave
under the FMLA. The court held that the fact thkintiff was taken to the hospital from the
office on two occasions and spoke to her supersisor numerous occasions about her health
conditions was enough to put defendant on notiqdahtiff’'s need for FMLA leave. The court
rejected defendant’s argument that plaintiff'sded to use the proper FMLA leave request forms
constituted a waiver of plaintiff's right to invokeMLA leave, stating that to waive FMLA
rights, an employee must clearly express to herl@yap that she does not wish to use the
protections of the FMLA.

V. MEASURING 1,250 HOURS OF SERVICE DURING THE PREVIOUS 12
MONTHS

Been v. New Mexico Dept. of Information Technolad®011 WL 4565475 (D.N.M. Sept. 30,
2011)

Plaintiff suffered from pregnancy-related complioas. Defendants asserted that
plaintiff sporadically contacted them during hearg month-long absence, but failed to comply
with its policies regarding leave and approval amd therefore considered absent without leave
(“AWOL"). Plaintiff insisted that she complied thi the applicable policies by contacting her
supervisors via email or telephone on a regularsbasShe presented evidence that due to a
misunderstanding by her physician, the applicabéslioal certification was not faxed to her
employer until her employer had already mailed teemination letter, which she had not yet
received. No action was taken on this FMLA requeddefendants moved for summary
judgment on both plaintiff's interference and retbn claims, while plaintiff moved for
summary judgment on just her interference claim.

The court first addressed whether plaintiff workadre than the requisite 1,250 hours
during the 12-month period immediately preceding tequested start date of her FMLA.
Plaintiff asserted she did and submitted an affidaivher attorney who reviewed and added up
the hours for the relevant pay periods based antgfa official time records maintained by the
State, which include a section entitled “FMLA Ebgg Hours Worked.” Defendants contended
plaintiff was ineligible for leave, disputed thialculation, and submitted an affidavit averring
that the State’s time records did not include savieours of leave plaintiff took, but failed to
enter into the system. The court concluded neiffaty established the number of hours
plaintiff actually worked as a matter of law andshdenied both parties’ motions.

The court continued to find that the timing of pl#i’'s discharge in relation to her leave

strongly demonstrated causation, since she wadatiged while absent and had requested
FMLA leave for that absence. Thus, a genuine isgusaterial fact existed regarding whether
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plaintiff was truly discharged for failure to foloher employer’s absence policies. However,
the court was not persuaded by defendants’ arguthahthey could not have retaliated against
plaintiff because they had already mailed the teation letter before they received her medical
certification form requesting retroactive FMLA leav It explained that plaintiff began asserting
her FMLA rights, including telling her employer skeas pregnant, requesting the necessary
paperwork to secure FMLA benefits, and emailing figoervisor to request that her leave be
covered by the FMLA, before being sent the notitéeanination. Thus, the court ultimately
denied both parties’ motions for summary judgment.
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Buchanan-Rushing v. City of Royse Cjt2011 WL 2292132 (N.D. Tex. June 7, 2011)

Beginning in January 2008, Royse City (“City”) @s®d plaintiff, a police officer, to
work as a School Resource Officer (“SRQO”) where wfas responsible for protecting students,
teachers, and staff on campus, including intengeminfights, making arrests, and confiscating
weapons. In March 2008, plaintiff was placed ayhtiduty until August 20, 2008, by her
neurologist. In June, while still on light dutfhesinformed the City that she was pregnant and
intended to take FMLA leave to have her baby sametnear the end of 2008. The following
month the City told plaintiff she would resume deties as an SRO after her pregnancy, but that
she would be replaced by another SRO until thae.tindn August 19, 2008, the City placed
plaintiff on involuntary medical leave. From Oce&sbto December, the police department
allowed her to work part-time doing clerical workdowever, when she applied for FMLA leave
on December 8, 2008, to have her baby, her requaesstienied.

In her complaint, plaintiff alleged that the Citiolated her FMLA rights by forcing her
to take leave beginning in August of 2008, whichum rendered her ineligible for FMLA leave
in December of 2008. Moving for summary judgmehné City argued that plaintiff was not an
eligible employee under the FMLA as of December2@)8, because she did not work the
requisite 1,250 hours in the twelve months pregedier request. Plaintiff responded that she
would have met the hours requirement if the Citgt hat placed her on involuntary leave in the
fall. The court noted that plaintiff's argumentadhbeen rejected in other cases, with courts
finding that “Congress’ clear statutory prerega@sifor bringing an FMLA claim did not provide
for waiver of the minimum eligibility requirementghen an employer has taken some action that
allegedly precludes the employee from becomingukiety eligible for protection under the
Act” and that “plaintiff had no standing to sue endhe FMLA because such an action is really
just an adverse employment action, for which pitintay have a cause of action under another
statute.” Finding plaintiff's claim lacking in stdory and relevant case law support, the court
granted the City’s motion for summary judgment wispect to the FMLA claim.

Gangnon v. Park Nicollet Methodist Hospitaf 71 F. Supp. 2d 1049 (D. Minn. 2011)

Plaintiff alleged that defendant, in violation bEtFMLA, failed to grant her an extended
leave of absence in connection with her pregnarggfendant moved for summary judgment,
which the court granted because plaintiff had notked a sufficient number of hours to qualify
for FMLA leave.

Riis v. Goodyear Tire & Rubber C02011 WL 3608682 (D. Kan. Aug. 12, 2011)

Plaintiffs employment was terminated after he ddilto report to work for seven
consecutive days, and he alleged his dischargatemlthe FMLA. The employee was on leave
for over seven months in 2007, including FMLA ledv@m March 17, 2007 through June 23,
2007. He remained on personal sickness or othesopal leave from June 23 through
November 25, 2007. The employee was again absemt Work beginning March 18, 2008,
ostensibly because he had another seizure, andaledischarged on April 25, 2008. The
employer argued that the employee was not an ®igimployee because he only worked 700
hours in the 12 months preceding the leave. Rglgmunconverted evidence that the employee
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only worked 700 hours, in the form of an affidafidbm the employer and the employee’s
deposition admissions, the court granted the engpl®ynotion for summary judgment.

Wansitler v. Hurley Medical Center2011 WL 734938 (E.D. Mich. Aug. 11, 2011)

The court held that plaintiff had not worked 1,2B6urs in the preceding 12-month
period and therefore could not maintain a claimeurtde FMLA. Plaintiff submitted pay stubs
showing that he had worked 1,327 years during éhevant 12-month period to support his
claim that he did work 1,250 hours prior to makimg FMLA request. The court, however,
determined that the pay stubs failed to estabhsih plaintiff worked 1,250 hours because they
included “holiday” hours for which he was compeesatbut did not actually work. In
concluding that the “holiday” hours should not wited for purposes of determining FMLA
eligibility, the court relied on previous Sixth @it precedent holding that “hours of service”
under the FMLA only included those hours actualtyrked in the service and at the gain of the
employer. Because plaintiff undisputedly failedn@et the FMLA’s 1,250 hours of service
requirement after the “holiday” hours were removet court granted summary judgment in
favor of the employer.

Welsh v. State of Louisian®011 WL 2473003 (E.D. La. June 22, 2011)

Plaintiff, a teacher in the Louisiana public sch&gstem, requested FMLA leave for the
birth of her child. The school district deniediptdf's FMLA leave request as ineligible because
plaintiff has only worked 1,125.5 hours during ftf®2emonth period prior to her requested leave.
Plaintiff filed suit against the school districtitending that she was eligible for FMLA leave
because her timesheets reflected that plaintiffevasampus 1,297.5 hours during the preceding
12 months.

The employer moved for summary judgment on eligibgrounds and argued that
plaintiff did not meet the requisite hours threshoSpecifically, when her timesheets were
adjusted for lunch periods, plaintiff's true hoafservice for FMLA purposes were only
1,125.5. In opposition, plaintiff claimed that shias entitled to a presumption of FMLA
eligibility as a full-time teacher because she veorkiumerous hours outside of the regular
school day. The court denied summary judgmentfamad that there material issues of fact as
to whether plaintiff worked sufficient hours to ekgible for FMLA leave. According to the
court, the two factual issues were (1) how manysddgintiff was required to work through her
lunch during the school day; and (2) the amounino¢ plaintiff was required to work outside of
regular school time.

Wilkes v. T-Mobile 2011 WL 1113397 (E.D. Tenn. March 24, 2011)

A customer service representative filed suit areigald that her discharge violated the
interference and retaliation provisions of the FMLAhe court, however, dismissed plaintiff's
FMLA claims and granted summary judgment to the leygy for a variety of reasons. As an
initial matter, the court found that plaintiff wast an “eligible employee” for purposes of the
FMLA because it was undisputed that she had nokeebd ,250 hours in the preceding twelve
months.
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Additionally, the court determined that plaintiffMLA claims failed as a matter of law
even if she was an “eligible employee.” With regpe the interference claim, the court found
that there was no evidence suggesting that theagmptenied plaintiff the right to FMLA leave
because her absences from work were not protegtdldebstatute. As for the retaliation claim,
the court concluded that plaintiff did not suffer adverse employment action because she had
resigned her employment and failed to produce @efit evidence to establish constructive
discharge.

V. DETERMINING WHETHER THE EMPLOYER EMPLOYS FIFTY
EMPLOYEES WITHIN 75 MILES OF THE EMPLOYEE'S WORKSIT E
A. Determining the Number of Employees

Summarized Elsewhere:

Beamer v. Herman Chiropractic Center, Inc2011 WL 4352123 (M.D. Pa. Sept. 16, 2011)

Prychyna v. Barrett Business Service®)11 WL 4498843 (D. Or. Sept. 27, 2011)

B. Measuring the Number of Miles
C. Determining the Employee’s Worksite

Larson v. United Natural Foods West, Inc2011 WL 3267316 (D. Ariz. July 29, 2011)

Plaintiff alleged defendant violated the FMLA bylifag to grant employee FMLA leave
for alcohol dependence treatment as recommendel@fieypdant’s substance abuse professional.
Defendant determined that plaintiff was not eligilbr FMLA coverage because the company
did not employ 50 or more persons within 75 miléplaintiff's Phoenix, Arizona trucking
terminal worksite. Plaintiffs employment was tenated ten days later and he subsequently
filed suit.

Plaintiff argued that since defendant considered dmn employee of the company’s larger
truck terminal in Moreno Valley, California wheré employed more than 50 employees,
defendant should have determined his FMLA eligipibased on the Moreno Valley terminal
instead of the smaller Phoenix terminal. Plainéiffo argued that a truck driver's assigned
terminal constitutes his worksite for FMLA purposesly when that terminal is owned or
controlled by his employer, thus he should havenledgible for FMLA leave.

In rejecting plaintiff's ownership or control argemt, the court reasoned that while the
FMLA does not define the termvorksite federal regulations specifically describe the kgde
for mobile employees and truck drivers as the “teaito which they are assigned, report for
work, depart, and return after completion of a waskignment.” The court further pointed out
that neither Congress nor the Department of Lalasr imposed an “ownership” or “control”
component on the definition of “worksite.” Thubketcourt held that because plaintiff's Phoenix
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terminal worksite had fewer than 50 employeesnpifdiwas not an eligible employee under the
FMLA.

Newsome V. Young Supply C@011 WL 6308441 (E.D. Mich. Dec. 15, 2011)

Plaintiff sued the employee leasing company tiradhhim (“primary employer”), and its
customer to which he was assigned (“secondary graplp for refusing to restore him to his
original position, or an equivalent position, aftaking FMLA leave. Defendants moved for
summary judgment, claiming that plaintiff's “worksi was the secondary employer’s facility,
which did not have 50 employees within 75 miledairRiff opposed the motion, asserting that
under 29 C.F.R. 8§ 825.111(a)(3), which defines ksde” for an employee of joint employers,
his “worksite” was the primary employer's facilityhere defendants admittedly employed 50 or
more employees within 75 miles.

The court denied defendants’ motion for summargiédnt. Defendants argued that 29
C.F.R. § 825.111(a)(2) governed, making plaintifiisrksite the secondary employer’s location,
because the regulation provides that transportaroployees with no fixed workplace work at
“the terminal to which they are assigned, repartfork, depart, and return after completion of a
work assignment.” The court rejected this argumbalgling that the regulation did not apply to
this joint employer situation. Furthermore, sinkee 50/75 “worksite” provision is an “exclusion”
to coverage, the court construed the provisionowdy. Affording Chevrondeference to 29
C.F.R. § 825.111(a)(3)(1995), the court held thaingiff's “worksite” under the FMLA was the
primary employer's office. Finally, the court didt give retroactive application to the revised
version of 29 C.F.R. 8§ 825.111(a)(3)(2009), whiatuld have made the secondary employer’s
facility the “workplace,” primarily because Congsedid not give the Secretary of Labor the
authority to make regulations retroactive.

VI. INDIVIDUALS WHO ARE DEEMED TO BE ELIGIBLE EMPLOYEES UNDER
THE FMLA

Summarized Elsewhere:

Wilson v. Rawle & Henderson LLP2011 WL 5237345 (E.D. Pa. Nov. 2, 2011)

VIl. EXCEPTION FOR CERTAIN AIRLINE EMPLOYEES [New Topic]

Summarized Elsewhere:

Hodge v. United Airlines2011 WL 5024176 (D.D.C. Oct. 21, 2011)
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CHAPTER 4. ENTITLEMENT OF EMPLOYEES TO LEAVE
l. OVERVIEW
Il. TYPES OF LEAVE
A. Birth and Care of a Newborn Child
B. Adoption or Foster Care Placement of a Child
C. Care for a Covered Family Member With a Seriousltigaondition
1. Eligible Family Relationships
a. Spouse
b. Son or Daughter

Patton v. eCardio Diagnostic§93 F. Supp. 2d 964 (S.D. Tex. 2011)

Plaintiff brought an FMLA retaliation claim againster employer, and the
employer moved for summary judgment. Plaintiff kKdOMLA leave after her daughter
was injured in a car accident. When she returnesldrk approximately two weeks later,
she was terminated “because her skill level wadegaate and ...accounts payable was no
longer a full time position.” The firm hired anethemployee while she was on FMLA
leave to replace her position. The employer argpiadtiff did not qualify for FMLA
leave since her daughter was 18 years old at the ¢if the accident and did not suffer
from a physical disability that rendered her undbleare for herself.

The court ruled plaintiff showed issues of matefedtt as to whether she was
absent from work to care for her daughter, and hdreher daughter’s condition from
December 17, 2009 through December 22, 2009 coteslita physical disability for
purposes of her FMLA claim. Plaintiff presenteddemce showing her daughter was
substantially limited in walking. Defendant alsogaed it had decided to discharge
plaintiff in November of 2009, but presented no wlbentary evidence to support that
claim. Therefore, the court ruled that there wasissue of material fact as to the
employer’s decision to terminate plaintiff's emphognt.

Summarized Elsewhere:

Bentley v. Dollar Tree Stores, Inc2011 WL 3678688 (N.D. Fla. 2011)

C. Parent

Summarized Elsewhere:

Ruble v. American River Transportation Cd2011 WL 2600118 (E.D. Mo. June 29, 2011)
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d. Certification of Family Relationship

2. “To Care For”

Baham v. McLane Foodservice, Inc2011 WL 2623575 (5th Cir. July 1, 2011)

Plaintiff's daughter suffered serious head trawmmdle on vacation. Plaintiff requested
FMLA leave while his daughter underwent emergenagery and treatment in Miami. During
his FMLA leave, plaintiff returned home to TexasiM@hhis wife and daughter remained in
Miami for two more weeks. Plaintiff testified thhe returned to maintain his home and add
padding to the house in preparation for his dautghtarival. He also asserted that he was in
constant contact by telephone with his wife andgtiéer. When plaintiff returned to work, his
employer requested that he complete his FMLA papgkw Later that day, plaintiff left the
employer’'s premises, leaving his keys and idemifon card with a security guard. The
employer interpreted plaintiff's departure as aigestion and sent a letter two days later
terminating plaintiff's employment.

Plaintiff sued alleging that defendant had retatiaagainst him for exercising his rights
under the FMLA. Defendant argued that plaintiffswaot protected by the FMLA because he
did not use the leave to care for his daughtere Hifth Circuit affirmed summary judgment in
favor of defendant. In so doing, the court notedisions from the Ninth Circuit affirming the
use of FMLA leave only where the employee is in b3 proximity to the cared-for person.
Instead, plaintiff had spent two weeks in a différstate. The court held that the work plaintiff
did, housework and padding furniture, was not sigfit to qualify as care under the FMLA.

Chappell v. Bilco Cq 2011 WL 9037 (E.D. Ark Jan. 3, 2011)

Plaintiff's mother had hip surgery on October 20@0and needed care due to incapacity
through October 30, 2006. Approximately one weekote the surgery, plaintiff requested
FMLA paperwork to request leave to care for hismot On October 1, 2006, plaintiff found
out that we would need to be absent to be presghthis mother during the surgery. He left
messages on his supervisor’s voicemail on Octolzerd23, 2006, stating that he would not be at
work to care for his mother.

Plaintiff first alleged that defendant interferediwhis FMLA rights when it assessed six
attendance points against him and suspended hirthifee days in relation to his absences on
October 2 and 3, 2006. Defendant contended tlaattpgf was disciplined for reasons unrelated
to his FMLA claim, namely that plaintiff violatedh¢ company’s call in policy when he left
messages for his supervisor without speaking to Hiractly. The court determined that
plaintiff's violation of the company policy was welated to plaintiffs FMLA leave.

Plaintiff's second interference claim was basedlefendant’s denial of FMLA leave to
allow plaintiff to care for his mother after shéesmided a funeral. Although plaintiff claimed that
his mother was diabetic and needed his care, tha tmund that plaintiff provided insufficient
evidence to establish that he was needed to cardisgomother's basic medical, hygienic,
psychological, or safety needs. Based on the ee&len the record, no reasonable juror could
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conclude that it was necessary for plaintiff toypde care for his mother, as a result of a serious
health condition, after she attended a funeral.

Plaintiff's third interference claim was based defant's assessment of an attendance
point against him after he took time off of work teke his mother to the doctor. Defendant
argued that the attendance point was not assessadide of plaintiff's care of his mother, but
because plaintiff did not come to work before tletdr’'s appointment. Plaintiff maintained that
before the doctor’s appointment, he cooked breakéaher. However, his own testimony also
revealed that his mother did not require constarg.c As a result, the court found that defendant
did not violate the FMLA by assessing plaintiff atbtendance point for failing to come to work
before his mother’s appointment.

Finally, the court determined that defendant wastled to summary judgment on
plaintiff's claims of retaliation. Plaintiff claied that he exercised his rights under the FMLA
when he filed a lawsuit against his employer in2@80d, in retaliation therefore, was discharged
in 2007. As evidence of a causal link between tthe events, plaintiff argued that (1) a
supervisor once asked him if he sued the comp@)yhg was moved to a new machine in 2006;
(3) his supervisor lied by telling plaintiff thattcould leave information regarding absences on
voicemail; (4) he was assessed six attendancespuwitthin two months of settling his claims
against his employer.

The court determined that even if plaintiff coukdablish a prima facie case of retaliatory
discharge based on the evidence above, plaintiffsn would still fail because he was not able
to demonstrate that defendant’s stated reasoreforiiation was pretext. The court found no
evidence in the record to support plaintiff's alagns. Summary judgment was awarded in
favor of defendant on all of plaintiff’'s FMLA reledl claims.

McCoy v. State of Alabama Dep’t of Corrections, ak, 427 Fed. Appx. 739 (11th Cir. 2011),
cert. denied132 S. Ct. 416 (2011)

In McCoy, the Eleventh Circuit affrmed summary judgment tlee employer. Plaintiff
claimed violations of the FMLA because his emplofgled to excuse his absences from work
to: (1) attend his former legal guardian’s fune(a); search for his missing wife; and (3) have his
mother involuntarily committed for mental healtedtment. The Eleventh Circuit held that he
had failed to show he was denied a benefit to whiehvas entitled under the FMLA. First, the
absences to attend the funeral and to searchdawife did not involve caring for a relative with
a serious health condition and, thus, were notegtetl under the FMLA. Second, although his
mother’'s mental health treatment could relate $erégous health condition, plaintiff presented no
evidence that he ever requested leave or gaventpsoger notice that he needed leave to take
care of her.

Pilger v. Bowman 2011 WL 2269342 (D. Md. June 3, 2011)

Plaintiff was unable to establish that he engageprotected activity under the FMLA.
Plaintiff took several days off to assist his wivegh the care of her mother. Plaintiff's wife had
arthritis and found it difficult to drive long detces or help her mother with routine tasks.
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Plaintiff argued that the FMLA should be read isthely, and that plaintiff's time away from
work to help his wife care for her mother shouldabygrotected activity.

The court noted that the FMLA was enacted to almovkers the flexibility to take time
off to deal with family and medical problems. TRMLA expressly grants leave to care for the
spouse, or son, daughter or parent of the emplafysach spouse, son, daughter, or parent has a
serious health condition. However, the FMLA is designed to cover every family emergency.
To be within the protection of the FMLA, plaintifiteded to present evidence that his leave was
needed to care for hwgife’s basic needs because she was unable to care far tieeds herself.
Instead, the record provided that plaintiff drove Wwife to her mother’'s house — a trip unrelated
to his wife’s medical condition or basic needs. &esesult, summary judgment was granted in
favor of defendant.

D. Inability to Work Because of an Employee’s Own 8esi Health Condition
E. Qualifying Exigency Due to a Call to Military Sec& [New Topic]
1. Covered Military Members [New Topic]
2. Qualifying Exigency [New Topic]
a. Short Notice Deployment [New Topic]
b. Military Events and Related Activities [New Topic]
C. Childcare and School Activities [New Topic]
I. Leave to Arrange for Alternative Childcare [New Tajp

il Leave to Provide Childcare on an Urgent Basis [New
Topic]

iii. Leave to Enroll in or Transfer to a New School @ybare
Facility [New Topic]

V. Leave to Attend Meetings with School or DaycardfSta
[New Topic]
d. Financial and Legal Arrangements [New Topic]
e. Counseling [New Topic]
f. Rest and Recuperation [New Topic]

g. Post-Deployment Activities [New Topic]

h. Additional Activities [New Topic]
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3. Eligible Family Relationships [New Topic]

F. Care for a Covered Servicemember with a Seriousyrgr lliness [New Topic]
Covered Servicemembers [New Topic]
Serious lliness or Injury [New Topic]

Eligible Family Relationships [New Topic]

I

Relationship to Leave to Care for a Family MembethVel Serious Health
Condition [New Topic]

[I. SERIOUS HEALTH CONDITION

A. Overview
B. Inpatient Care
C. Continuing Treatment
1. Incapacity for More Than Three Consecutive Calemiays and Continuing

Treatment by Health Care Provider

Finch v. Pulte Homes, Inc.2011 WL 3438347 (E.D. Mich. Aug. 5, 2011)

In September 2008, plaintiff found a lump in hiswer back. His physician
recommended removal of the lump and physical thetagprevent further injury to his back.
Plaintiff informed his immediate supervisor that Wwas to begin physical therapy and would
likely need surgery in the future. Soon after il took two business-related trips. Because
of these trips and his workload, he contended he waable to start physical therapy until
November 2008. He also claimed he was asked toetan upcoming therapy session in
December to attend to work in the office. That sanonth, plaintiff was discharged.

Plaintiff filed suit against his employer and immegd supervisor, alleging violations of
the FMLA, which the court interpreted as includimgth interference and retaliation claims. The
court granted defendant-employer's motion to dispfiading plaintiff had failed to establish a
prima faciecase for either claim. First, plaintiff failed &stablish he was entitled to FMLA
leave due to a "serious health condition" as regufor aprima faciecase of interference. To
qualify as a serious health condition, a healtn@ssust either require an overnight stay in a
hospital or a medical facility, or continuing treent from a medical provider. "Continuing
treatment” requires a period of incapacity of theeasecutive days, during which plaintiff was
prevented from working or performing other dailytigties. As plaintiff had not pled facts
sufficient to constitute either inpatient care ontnuing treatment, he had failed to establish tha
he was entitled to FMLA leave due to a serioustheabndition. The court also found plaintiff
failed to show he had provided notice of his intamtto take leave, as an attempt to take leave,
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such as his scheduling physical therapy, is notepted unless a serious medical condition is
shown.

As to the retaliation claim, the court found pléifailed to establish either that he had
engaged in any protected activity, or that any ahesnnection existed between any such
activity and his discharge. Further, plaintiff's rovallegations contained a legitimate, non-
discriminatory explanation for his discharge, iatthe alleged his employer had begun reducing
its workforce due to a crisis in subprime mortgégeling. Thus, his retaliation claim failed.

a. Incapacity for More Than Three Calendar Days
b. Continuing Treatment

Matthys v. Wabash Nat/[799 F. Supp. 2d 891 (N.D. Ind. 2011)

Defendant had an attendance policy that assessedizygoints for unexcused absences
and further provided that employees accumulatingnty or more points in a twelve-month
period were subject to discharge. After accummgali5 attendance points, plaintiff suffered a
work-related injury to her right wrist. After bgnassessed by the company’s medical
department, plaintiff was returned to work withtresions. After several assessments by the
company’s medical department, plaintiff decidedgm to her personal physician, who also
provided some workplace restrictions. When pl#intresented this doctor's note to the
company, she was told that she could not retumaaik until she provided her doctor’'s medical
records. She was also told that the company’s ecakdiepartment did not need to follow her
personal physician’'s restrictions because she ratk gutside the workers’ compensation
system. The company warned plaintiff that she @oatcrue attendance points until the
company received her physician’s records.

After being told she could not return to work ahattthe absences would be counted,
plaintiff inquired about FMLA leave to cover hemi off work. Plaintiff further claimed that
she called the company’s FMLA benefits office bid dot receive a response. As requested,
plaintiff asked her personal doctor to provide toenpany with her records. Because plaintiff
missed additional days of work while the companyiéed her medical records, she continued to
accrue attendance points. Plaintiff eventuallynmetd to work but, at that point, she had accrued
23 points. After 2 days of working, a Human ResearSupervisor met with plaintiff to inform
her that the company was considering discharging bexzause she had accumulated 23
attendance points. Plaintiff mentioned her presiGMLA inquiries and was directed to the
company’s FMLA benefits office. Following the miegf, plaintiff claims that she went to the
FMLA office and met with a Benefits Coordinator whesured plaintiff that she was “going to
fill out paperwork” on plaintiff's behalf. Plairffi claimed that her memory regarding what
exactly transpired in that meeting was cloudy beeahe was “very distraught at the time” and
“under extreme emotional distress.” The compabgsefits coordinators denied that they knew
about the requested FMLA leave. A few days latez, company called plaintiff and informed
her that her employment had been terminated becstuseaccumulated too many attendance
points.

30



Turning to plaintiff's FMLA interference claim, theourt initially found that plaintiff had
failed to produce evidence of a “serious healthdtoom” that would entitle her to FMLA leave.
Because plaintiff presented no evidence of inpatoane, she was required to submit evidence
that she was receiving “continuing treatment byealttn care provider.” Under the regulation’s
definition of “continuing treatment,” because pl#insubmitted no evidence that she needed to
have restorative surgery, she was instead reqtiredibmit evidence of a period of incapacity
lasting more than three consecutive days. Althouglwas undisputed that work-related
restrictions were placed on plaintiff, the coururd that because she could have arguably
worked within these restrictions, she had failegresent evidence of continuing treatment under
the FMLA. Nonetheless, plaintiff claimed defendars equitably estopped from claiming that
she was ineligible for FMLA leave because the camypgarevented her from returning to work
and did not give her 15 days to provide an FMLAtifieation. The court refused to apply
equitable estoppel because plaintiff could notlesta entittement to FMLA leave. Moreover,
the court found that in most cases that had apmdtable estoppel, the disputed issue was
eligibility for FMLA leave, which was not a disputéssue in this case. Finally, the court found
that equitable estoppel was not applicable becgls@tiff had not shown that defendant
affirmatively represented that her leave qualiffed FMLA. To the contrary, the employer
represented that the FMLA would not cover her absgn

The court went on to find that plaintiff failed sobmit evidence to establish that she had
provided sufficient notice to her employer. Altlgbuplaintiff inquired about FMLA leave on at
least 4 occasions, the facts did not establish shatactually sought FMLA leave. Although
plaintiff claimed that she had met with the comparbenefits coordinator, she testified that her
memory regarding the meeting was clouded becauberoémotional distress. Thus, the court
concluded that her facts were “too flimsy” to editbthat she gave notice.

The court also rejected plaintiff's FMLA retaliati@laim based primarily on her inability
to establish that she was entitled to FMLA leawtoreover, the court found that plaintiff had
not established a causal connection between hehatige and FMLA inquiry because the
company had begun disciplinary proceedings basetiesnpoor work attendance before her
FMLA inquiry.

Summarized Elsewhere:

Beem v. Providence Health & ServicgZ011 WL 4852301 (E.D. Wash. Oct. 13, 2011)

Kirchner v. Sunbelt Rentals, Inc 2011 WL 1303997 (N.D. Ill. Apr. 1, 2011

Rodriguez, ex rel. Fogel v. City of Chicag®011 WL 1103864 (N.D. lll. Mar. 25, 2011)

Suchanek v. University of Kentuck011 WL 304598GE.D. Ky. July 25, 2011)

C. Treatment by Health Care Provider

Tayaqg v. Lahey Clinic Hospital632 F.3d 788 (1st Cir. Jan. 27, 2011)
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Plaintiff had requested and had been approvednfermittent FMLA leave to care for
her husband, who suffered from various serioustheainditions. Plaintiff then requested seven
weeks of vacation and told her supervisor thathusband would need medical care during this
time. The supervisor then gave plaintiff FMLA paperk and she requested FMLA leave for
this time without mentioning to her supervisor tehe was requesting the six weeks off for a
spiritual pilgrimage to the Philippines. Beforaipitiff left on the trip, she provided defendant
with a note from her husband’s primary care phgsidndicating that plaintiff should receive
medical leave to accompany her husband on tripauseche needs assistance. Then, after
plaintiff had already left, her husband’s cardiagdgent a certification form to defendant stating
that he was not incapacitated and plaintiff woutd need leave. Defendant then discharged
plaintiff for taking unapproved leave.

Plaintiff contended the discharge violated the BVihecause the trip was a “healing
pilgrimage.” The court found that plaintiff's “higag pilgrimage” did not constitute medical
care under the FMLA, finding no support in eithee statute or its regulations. The court found
that faith healing can constitute medical care utige FMLA when conventional medical health
services would be inconsistent with an individuaétigious beliefs. The court found that this
exception did not apply to plaintiff because she bt allege that her husband’s religious beliefs
precluded ordinary medical care and because shéakad FMLA time to assist her husband in
receiving conventional medical treatments. In addj the primary care physician certification
did not provide a basis for granting seven weekkea@fe and the cardiologist certification said
plaintiff would not need leave. Therefore, pldifgitime off was not protected leave under the
FMLA.

2. Pregnancy or Prenatal Care

Wahl v. Seacoast Banking Corp. of Florid2011 WL 861129 (S.D. Fla. Mar. 9, 2011)

Plaintiff alleged her former employer discharged ineretaliation for exercising her right
to FMLA leave and also interfered with her substenEMLA rights. Plaintiff had missed work
on a number of occasions due to pregnancy-relaiadittons and prenatal care. Despite being
notified of the reasons for plaintiff's absencé® employer placed her on disciplinary probation
for excessive absences. After plaintiff was ab&emh work on two more occasions because of
complications associated with her pregnancy, theleyer discharged her.

In granting plaintiff's motion for summary judgnterhe court first found that the time
plaintiff took away from work for prenatal care ammiments and morning sickness was
protected activity under the FMLA. Because pldintvas disciplined and discharged for
excessive absences — at least some of which weteAHivbtected — the court determined that
plaintiff had established prima faciecase of FMLA retaliation. Furthermore, the cdiodnd
that summary judgment in favor of plaintiff was appriate because the employer conceded that
the only reason she was disciplined and fired vegsibse of her FMLA-protected absences from
work.

The court also entered summary judgment for pl&ioti her FMLA interference claim.
In reaching this conclusion, the court held thatdihdisputed facts established that the employer
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knew that plaintiffs absences from work were tlesult of her pregnancy, yet it still did not
designate her leave as FMLA qualifying nor provatey notification of her rights under the

FMLA. Because plaintiff had established that shesventitled to FMLA leave which was

wrongfully denied by the employer, the court coded that she was entitled to summary
judgment.

3. Chronic Serious Health Condition

Anderson v. Nissan North America, Inc2011 WL 4625647 (S.D. Miss. Sept. 30, 2011)

The employer had an attendance policy under whiopl@yees received “points” for
certain work absences that were not covered byuadcpaid time off (PTO). Plaintiff was
discharged when her points reached a level justifydischarge under the policy. Plaintiff
alleged that she had improperly received attendpooats for two absences that should have
been covered by the FMLA and that these pointsrituted to her eventual discharge.

First, plaintiff claimed that the employer had d=hiher FMLA leave associated with
breast surgery and that this absence was countadsadner. The court found that the record
established that plaintiff received FMLA leave far surgery and that she received no points for
that absence.

Plaintiff also alleged that the employer improperbunted against her an absence related
to her husband’s visit to the emergency room. niifawas at work when she received word that
her husband had left his job that day to go toraargency room. Although plaintiff believed, at
the time she left work, that her husband had h&eat attack, he was in fact suffering from
anxiety. Plaintiff took her husband home from émeergency room, and then returned to work.
She worked every scheduled workday thereafter tetildischarge. The court found that this
absence was not covered by the FMLA because, gthplaintiff submitted letters from her
husband’s doctor after the fact, those letters techitany mention of frequent or ongoing
treatment for a chronic health condition or anygd@sis at all of a chronic health condition. As
a result, plaintiff failed to establish her husbdratl a serious health condition and the court
granted the employer’'s summary judgment motion.

Harrell v. Jacobs Field Services North Americda011 WL 3044863 (C.D. lll. July 25, 2011)

After he had worked for defendant for one yeaajntiff requested FMLA leave due to
allergic rhinitis. Defendant discharged plaingfiter he failed to return to work following his
leave. Plaintiff contended that he did not reticnwvork because defendant told him that he was
not allowed to return. Plaintiff then filed a laws alleging that defendant’s failure to allow him
to return to work violated the FMLA. Both partiéied motions for summary judgment.

Defendant first contended that plaintiff was nagiele for FMLA leave because allergic
rhinitis is not a serious health condition. Theitaejected this argument, finding that allergic
rhinitis is a chronic condition and that plaintiiceived ongoing treatment for it. Alternatively,
defendant was estopped from making this argumecause it did not question the medical
certification plaintiff had provided in support bis leave.
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Defendant next argued that it did not deny plairiMLA benefits because plaintiff did
not furnish the periodic reports that they requiédtem him and because plaintiff's failure to
return from leave was a resignation and not a diggh The court found that plaintiff was not
obligated to furnish the periodic reports to defamdbecause that obligation only applies if
plaintiff was unsure of his return date and bothipa knew the date plaintiff was supposed to
return to work. The court also found that theresaafactual dispute as to whether plaintiff
resigned or was discharged and that this dispw@elymed granting summary judgment to either

party.

Rosenfeld v. Canon Business Solutions, In2011 WL 4527959 (D.N.J. Sept. 26, 2011)

Rosenfeld worked the late shift from 11:30am toOrd. Throughout Rosenfeld’'s
employment, he performed fairly well but took faoma sick days than defendant allowed.
In early May 2008, Rosenfeld informed his boss tresuffered from insomnia, and submitted a
reasonable accommodation request form to humannesorequesting an earlier work schedule.
He attached a doctor’s note to the request formclwitated that Rosenfeld suffered from
insomnia and stress due to his abnormal work hours.

The following week, defendant asked Rosenfeld o sin authorization form that would
allow it access to Rosenfeld’s medical records,ctvhiRosenfeld provided. Sometime after
Rosenfeld submitted his reasonable accommodatiquest, human resources requested that
Rosenfeld undergo a sleep study. Rosenfeld agmegdhe results of the study were provided to
human resources in the fall of 2008. These resaltealed that Rosenfeld indeed suffered from
insomnia.

Rosenfeld began looking for other positions witthiea company in August or September
2008, around the same time defendant entered rrghfireeze due to the economic conditions.
On multiple occasions, Rosenfeld requested updates defendant on his accommodation
request. Many of these inquiries were during tedey@ conversations with human resources.
On some of these calls, Rosenfeld was offered feesmgo positions with an earlier work
schedule. Rosenfeld rejected these offers bedaubelieved they were demotions.

In March 2009, defendant decided to terminate Riet#s employment if he refused to
accept a transfer to a position with an earlierknarhedule that defendant deemed on the same
supervisory level as his current position. On Apf, 2009, defendant offered the supervisory
position. Rosenfeld requested some time to condiideoffer.

From April 20 through April 23, Rosenfeld was outks On April 21, he sent his boss
an email stating he would not be at work due toigrame. His boss replied that, due to his
extended absences, Rosenfeld must contact thephitg FMLA administrator. Rosenfeld
contacted the administrator, requesting intermitteave. On April 23, Rosenfeld emailed his
supervisor to inform him he needed to use an FMIa4.d He obtained a doctor’s note the
following day stating he was absent for migrainadeehes from April 20 to April 24.
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On April 27, Rosenfeld returned to work and wasiragéfered the supervisory position.
When Rosenfeld declined, he was fired. While deden originally said it fired Rosenfeld for
other reasons, it later conceded that Rosenfelosergeeism played a part in the termination
decision. On April 28, defendant's FMLA administia determined Rosenfeld was FMLA
eligible as of April 7.

Rosenfeld sued defendant on FMLA interference aetdliation theories for (1) not
offering him FMLA leave related to his migrainesdamsomnia; (2) failing to provide
individualized notification of his FMLA rights; (3)ot referring Rosenfeld to human resources
or the FMLA administrator prior to April 2009; (4pt designating any of Rosenfeld’s absences
as FMLA-qualifying prior to April 2009; (5) discoaging Rosenfeld from taking FMLA leave;
and (6) considering FMLA-qualifying absences indecision to fire Rosenfeld. Both parties
moved for summary judgment, plaintiff on his FMLAtérference claims and defendant on all
claims.

The district court granted defendant’'s motion @rtp denied it in part, and denied
plaintiff's motion in its entirety. It analyzed Renfeld’s first five arguments, above, under an
interference framework, and held that the sixth wasperly analyzed under a retaliation
framework. The court noted that, although firing employee for making a valid request for
FMLA leave may constitute both interference andalration, Rosenfeld’s claim fell under
retaliation because he received the leave he wakedrio.

Rosenfeld’s interference claims survived in parhe court noted that three issues were
dispositive, namely whether Rosenfeld suffered frartserious health condition,” whether he
gave defendant sufficient notice of his need fawvé and whether defendant denied Rosenfeld
FMLA rights.

First, the court held that a material fact dispueenained on whether Rosenfeld’s
insomnia was sufficiently severe and chronic tcabeerious health condition under the FMLA.
With respect to Rosenfeld’s migraine headachescdet held that because Rosenfeld did not
seek medical treatment for migraines during thewveaaht timeframe, the migraines were not
serious health conditions under the FMLA.

Second, the court held that Rosenfeld gave adequditee to defendant of his insomnia
in early May 2008, when he submitted the requestafcommodations. The court rejected
defendant’s argument that Rosenfeld failed to mfatefendant that his absences were due to
insomnia, noting that employers have an affirmatigy to ascertain whether absences are
FMLA-qualifying if they do not have sufficient infmation to make such a determination.

Third, the court held that material fact issues agrad on the question of whether
defendant actually interfered with Rosenfeld’'s FMLights. The court held that defendant’s
posters and handbook, which was accessible viadhgany’s intranet but which Rosenfeld
denied receiving, met the general notice requireamehthe FMLA. It held, however, that a
material fact issue remained on whether defendalgdf to meet its individualized notification
requirement. Because Rosenfeld provided adequatieenin early May 2008, defendant’s
obligation would be triggered if Rosenfeld’s insaemmwas a serious health condition. Finally,
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the court addressed Rosenfeld’s argument thatdss’ lsomments and criticisms in response to
his absences unlawfully discouraged Rosenfeld feaercising his rights under the FMLA. It
held that material fact dispute remained on whethese comments deterred Rosenfeld from
pursuing FMLA leave.

Rosenfeld’s retaliation claim survived summary joggt. Because defendant admitted
that Rosenfeld’s termination was partially motivhtey his attendance record, the court found
that direct evidence of retaliation existed, angligd the mixed-motive analysis underice
Waterhouse It held that material fact issues remained oretiwr defendant would have
terminated Rosenfeld regardless of his FMLA-qualifyabsences, an issue defendant would
have to prove by a preponderance of evidenceaht tri

Summarized Elsewhere:

Anderson v. Discovery Communications, LL2011 WL 4526019 (D. Md. Sep. 29, 2011)

4. Permanent or Long-Term Incapacity
5. Multiple Treatments
D. Particular Types of Treatment and Conditions
1. Cosmetic Treatments
2. Treatment for Substance Abuse

Ames v. Home Depot U.S.A., In629 F.3d 665 (7th Cir. 2011)

Plaintiff requested assistance via Home Depot’s lyge Assistance Program (EAP) for
her asserted alcohol dependency. After a paiehom&h leave of absence, plaintiff returned to
work after passing a return-to-work drug and ald¢dést and meeting the other requirements of
the EAP. Among other things, she agreed that shddabe subject to periodic drug and alcohol
testing and that her employment would be immediaeiminated if she refused to take or failed
a drug and alcohol test. About a month later,vgag convicted of driving under the influence of
alcohol. As a result, she was ordered under ttmestef the EAP to undergo an evaluation at an
alcohol treatment facility.

Shortly thereafter, and before undergoing the meguievaluation, plaintiff asked her
supervisor for assistance in rearranging her watiedule to permit her to attend Alcoholics
Anonymous (AA) meetings. She presented her suparwvith a copy of her AA meeting
schedule, as well as a note from her primary chysipian stating that she had been referred to a
licensed clinical social worker for counseling ahdt she was seeing a doctor for psychiatric
medication management. The note did not providemaare information regarding plaintiff’s
health condition, nor did it request leave. Abautweek later, plaintiff disclosed to her
supervisor various concerns, including whether Haeeot would pay for the EAP-mandated
evaluation and her belief that her current alcdhehtment program was inadequate. Plaintiff
admitted in deposition that she did not specificallk for leave during this conversation.
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Three days later, plaintiff reported to work smmliof alcohol. A blood alcohol test
revealed that she was under the influence of alcondome Depot decided to terminate
plaintiff's employment, but the day before the shiled termination meeting, plaintiff checked
herself into a hospital. She was discharged thé aeey with directions to enroll in an outpatient
alcohol treatment program. Thereafter, plaintiff swaotified that her employment was
terminated, effective the date of her positive diatcohol test.

Plaintiff sued, claiming that Home Depot had inteed with her FMLA rights and
retaliated against her for her exercise of FMLAtgg The Seventh Circuit affirmed the district
court’s ruling that plaintiff had failed to estagili that she was entitled to leave under the FMLA
because she had not established that she wageafflicth a serious health condition. The court
noted that although substance abuse can qualifg asrious health condition if it involves
inpatient care or continuing treatment by a healtb@rovider, plaintiff did not go into inpatient
care until_aftethe positive blood alcohol test that triggered discharge. In addition, the letter
from plaintiff's doctor did not establish that sk&s undergoing continuing treatment, as it
simply referred to counseling and psychiatric matiosn management.

Plaintiff's retaliation claim also failed, becaushe presented no evidence of a causal
relationship between her alleged requests for leageher discharge.

Neal v. Ingram Book Group, In¢.2011 WL 5859498 (M.D. Tenn. Nov. 21, 2011)

Plaintiff, a human resource manager, began reageiveatment for alcoholism in August
2008, for which she had previously been treatetle Was prescribed valium and depakote as
part of an outpatient detox program. During theekvef September 9, 2008, plaintiff met with
her immediate supervisor on multiple occasionsiseuss her job performance. Plaintiff told
her supervisor that she was experiencing persdredssand was seeing a psychiatrist. The
following Monday, plaintiff requested FMLA papervkorfrom a subordinate, telling that
employee she would use the paperwork to sue helogemf she was fired. During a meeting
with her supervisor and defendant’s general courielntiff informed them that she did not
want to take leave, even though she admitted taesof her medication was impairing her
judgment and she was to meet with her doctor tatgrday to discuss getting off that medicine.
Plaintiff was discharged for poor judgment afterpattern of performance issues and lost
confidence in her ability to perform her job. R#f moved for partial summary judgment on
her unlawful interference claim. The district dodenied her motion because she failed to
establish that she had a serious health concerrfadled to provide proper notice under the
FMLA.

The court held plaintiff had failed to establisisexrious health concern because she had
no evidence that she received inpatient care. hEyrplaintiff could not make out a case for a
serious health condition under the “continuing timeent” theory because she could not establish
a period of incapacity. The medical records did sittow any indication that her healthcare
provider determined plaintiff unable to work or thehe was otherwise incapacitated by her
condition. Meanwhile, the court held plaintiff dibt provide defendant with proper notice of
any leave. Since plaintiff told her supervisor atedendant’s general counsel that she did not
want to take FMLA leave, there was simply no evidethat plaintiff even actually requested the
leave.
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Picarazzi v. Crang2011 WL 486211 (S. D. Tex. Feb. 7, 2011)

Plaintiff was an alcoholic and disclosed his caoditto his employer at approximately
the same time that he entered an alcohol treatpeagram. Plaintiff completed leave of
absence paperwork, and defendant granted plaiftfEA leave from April 1, 2008 through
May 2, 2008.

Plaintiff was released from the treatment centeApril 23, 2008, but did not return back
to work. In fact, plaintiff returned to the treant center on April 30, 2008 through May 8, 2008
for a second term of rehab. Plaintiff later reedrto work on May 13, 2008. This return to
work date was consistent with the return to wortegaovided by his physician. Plaintiff called
in sick on May 15 and 16, 2008, for “blood pressym®blems. Unfortunately, plaintiff began
drinking again between May 20, 2008 and May 23,8206e notified his supervisor that he had
suffered a relapse. On May 24, 2008, plaintiff pteted another Leave of Absence Request
form. In addition, plaintiff had a physician corap@ a Certification of Health Care Provider
Form, which documented that plaintiff was unablevtwrk from June 2, 2008 through June 30,
2008.

On June 9, 2008, once again, plaintiff checked &ifmsto an alcohol treatment facility.
While plaintiff was in treatment for the third timgefendant advised plaintiff that it needed more
information to evaluate his May 24, 2008 requestafd_eave of Absence. On June 20, 2008,
plaintiff was issued both a written warning andafirwarning for attendance. Plaintiff was
discharged six days later, on June 28, 2008, bedaaisrad accumulated too many points under
defendant’s attendance policy due to absences.

Pursuant to 19 C.F.R. § 825.1119, an employeersujférom alcoholism that suffers as
a serious health condition is only entitled to FMIl#ave when he is receiving treatment for
addiction, not before or after, when he is broaslijfering from his condition. As a result,
defendant contended that plaintiff's substance alueblem did not qualify him for FMLA
leave under the federal regulations because dfdiaied to show that he was in treatment on all
days on which he claims he was on leave. Accohldirdgfendant assessed attendance points
against plaintiff for all days plaintiff was on keabut not in treatment.

The court found that contrary to defendant’s intetgtion, the regulations did not require
plaintiff to be enrolled in a rehab institutionwnder the care of a physiciaach daythat he was
on leave. Moreover, the court found that defendaas equitably estopped from assessing
attendance points against plaintiff during periadstime for which defendant had granted
plaintiff FMLA leave. Moreover, the evidence supgd that plaintiff was given the impression
that he was approved for FMLA leave even thoughvhs not actually enrolled in a treatment
program. Since plaintiff was able to raise a geauissue of material fact about whether
defendant improperly assessed absences againsthilenon FMLA leave, plaintiff was able to
survive summary judgment on the issue of whethewhs discharged due to his request for
FMLA or his decision to take FMLA.

Next, the court reviewed defendant’s contention thaintiff failed to provide sufficient
medical documentation to show that he was receitiegtment for FMLA related purposes.
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The court acknowledged that an employer may reqaireemployee to furnish certification
issued by a healthcare provider in order to suppadquest for FMLA leave. However, if an
employer requires additional information it mus} ftovide the employee with seven calendar
days to cure a deficiency; and (2) advise the eyg@®f the anticipated consequences of failing
to provide adequate certification. Plaintiff ralsgenuine issues of material fact to whether
defendant complied with these guidelines.

Finally, the court determined that because pldistitceeded in raising a genuine issue
of material fact as to whether defendant properbseased attendance points; plaintiff
successfully contradicted defendant’s assertion ithaeutrally applied its attendance policy
which resulted in termination. The court reasotteat if plaintiff was on an approved FMLA
leave, then it is not clear that defendant wouldehbhad sufficient grounds to terminate him.
Accordingly, the court found plaintiff presentedidance of pretext sufficient to survive
summary judgment.

3. “Minor” Illinesses

Summarized Elsewhere:

Mackie v. Jewish Foundation for Group Home2011 WL 1770043 (D. Md. May 9, 2011)

4. Mental lliness

39



CHAPTER 5. LENGTH AND SCHEDULING OF LEAVE
l. OVERVIEW
Il. LENGTH OF LEAVE
A. General
B. Measuring the 12-Month Period
C. Special Circumstances Limiting the Leave Period
1. Birth, Adoption, and Foster Care
2. Spouses Employed by the Same Employer
D. Effect of Offer of Alternative Position
E. Required Use of Leave
F. Measuring Military Caregiver Leave [New Topic]
1. INTERMITTENT LEAVES AND REDUCED LEAVE SCHEDULES
A. Entitlement to Take Intermittent Leaves or Leavesidreduced Schedule

Kleinser v. Bay Park Cmty. Hosp793 F. Supp. 2d 1039 (N.D. Ohio 2011)

Plaintiff worked for defendant hospital as a bddsnurse. She suffered an on-the job
injury which restricted her lifting ability, but wgaallowed to return to work through the
hospital’s light duty program. The light duty pragh was available to eligible employees so
long as they demonstrated sufficient progress tdsvaeturning to full duty or their original
position. While on light duty, plaintiff requestethd was granted intermittent FMLA leave
related to her original injury. Several monthsitaplaintiff was removed from the light duty
program because of failure to progress toward regoand placed on continuous FMLA leave.
When her FMLA leave expired, plaintiff requestedréturn to the light duty program because
she was still unable to perform the essential fonstof her original job. The hospital denied
the request and subsequently terminated her emplalymPlaintiff then brought suit under the
FMLA for interference with her use of intermittédA¥ILA leave. The parties filed cross-motions
for partial summary judgment on the interferen@nalasking the court to resolve the following
legal issue: “whether Defendant interfered withimiff's FMLA rights when it terminated
Plaintiff's light-duty assignment and required Rl&f to enter continuous FMLA leave during a
period in which Plaintiff's injury prevented herom performing an essential function of her
original position.”

Plaintiff first argued that by terminating her lighluty assignment, the hospital

unlawfully interfered with her “unfettered” righo telect intermittent FMLA leave. The court
rejected this proposition explaining that the righitintermittent FMLA was not “unfettered;”
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rather, the intermittent leave schedule must “laesbmmodate” the medical needs of the ill or
injured employee, as determined by the medical mhecuation identifying the impact an injury
or illness has on the employee’s ability to perfdmar job. Because the grant (or denial) of
intermittent leave would not “best accommodate’imlé’'s ability to perform her original job of
bedside nurse, there was no interference claime ddurt also found no interference with
plaintiffs FMLA rights by requiring her to taked®e on a continuous as opposed to intermittent
basis following the termination of the light dutysgition. While involuntary leave may
constitute interference in certain circumstancé&snpff had no FMLA protection in her strictly
temporary position, meaning the hospital was foegdiscontinue the position and the intermittent
leave schedule without regard to Plaintiff's FML&ale rights.

Plaintiff next argued that by removing her fromghli duty and requiring her to take
continuous FMLA leave, the hospital was essentigdlyuiring her to show continued physical
recovery in order to continue to exercise her mittent FMLA rights, which she claims was a
“stricter standard” than the FMLA requires. Theitalso rejected this argument, reasoning that
the FMLA does not provide any minimum standardsgdarticipation in a transitional or light
duty work program like the one that the hospitainteaned.

Third, the court rejected plaintiff's claim thay berminating her light duty assignment
and placing her on continuous FMLA leave, the ha$pvas requiring her to take more leave
than medically necessary and therefore interfeviity her FMLA rights. After questioning
whether this constituted interference in the aftimof the revised regulations, the court held
that plaintiff's interference claim was still notable because the FMLA did not require the
hospital to continue the light-duty position, and|ess plaintiff could demonstrate that she could
return to her original position when her light dymp ended, there was no FMLA violation by
requiring her to take continuous FMLA leave goimgwiard. There was no other option that
would allow her to perform her original job and @sg/thing less than continuous FMLA time.

Lastly, the court rejected plaintiff's claim théte hospital interfered with her FMLA
rights by refusing to reinstate her to a light djaiy at the conclusion of her continuous FMLA
leave. The court held that the right of reinstagatdid not extend to plaintiff's temporary light-
duty position.

In conclusion, the court reasoned that defendadtaiforded plaintiff all the protections
the FMLA extends to injured employees “and then sbiwy allowing her to participate in a
light-duty program in the absence of which she wdwdve had to enter continuous FMLA leave
immediately. Because the FMLA does not requireantire court held that defendant’s decision
to remove her from her light-duty position and terate her intermittent leave accommodation
did not violate the FMLA and granted defendant@ssrmotion from partial summary judgment
on plaintiff's FMLA interference claim.

Summarized Elsewhere:

Beem v. Providence Health & ServicegZ011 WL 4852301 (E.D. Wash. Oct. 13, 2011)
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B. Eligibility for and Scheduling of Intermittent Leas and Leaves on a Reduced

Schedule
C. Measuring Use of Intermittent Leaves and Leavea Beduced Schedule
D. Transferring an Employee to an Alternative Posititm Accommodate

Intermittent Leave or Leave on a Reduced Schedule

1. Standards for Transfer
2. Equivalent Pay and Benefits
3. Limitations on Transfer

E. Making Pay Adjustments
1. FLSA-Exempt Employees Paid on a Salary Basis
2. FLSA-Nonexempt Employees Paid on a Fluctuating Werk Basis

3. Exception Limited to FMLA Leave

SPECIAL PROVISIONS FOR INSTRUCTIONAL EMPLOYEES OF S CHOOLS

A. Coverage
B. Duration of Leaves in Covered Schools
C. Leaves Near the End of an Academic Term
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CHAPTER 6. NOTICE AND INFORMATION REQUIREMENTS
l. OVERVIEW

. EMPLOYER'S POSTING AND OTHER GENERAL INFORMATION
REQUIREMENTS

A. Posting Requirements
B. Other General Written Notice

C. Consequences of Employer Failure to Comply With &kah Information
Requirements

1. NOTICE BY EMPLOYEE OF NEED FOR LEAVE
A. Timing of the Notice and Leave
1. Foreseeable Leave
a. Need for Leave Foreseeable for 30 or More Days

Danek v. County of Coak2011 WL 5979880 (N.D. Ill. Nov. 29, 2011)

Plaintiff asked his supervisor for vacation ledrem August 11, 2008 to September 11,
2008, which she denied. Plaintiff then submitted=MiLA leave of absence form on August 7,
2008, seeking three months of leave beginning Augas 2008, due to lower back pain that
started in 1998 and chronic depression that begd&004. Plaintiff’'s physician completed the
FMLA “Certification of Physician or PractitionerWhich plaintiff submitted along with his
leave of absence form to defendant's Employee Headrvices Office and human resources
department on August 7, 2008. On August 8, 200&8npff went to an appointment with an
Employee Health Services physician, who ultimasagt plaintiff to the emergency room due to
complaints of dizziness and his high blood pressBtaintiff then failed to show to work on
August 11, 2008, and missed his August 12, 20d8vieup with the Employee Health Services
department.

On August 21, 2008, the supervisor sent plaintifétéer stating that defendant had not
yet approved his leave, and that he needed totreparork by August 25, 2008. After another
letter and subsequent disciplinary hearing, whidhingff missed, defendant terminated
plaintiffs employment on September 22, 2008, fob jabandonment. During his deposition,
plaintiff admitted that he did not know whether tesive had been approved or denied as of
August 8, 2009, and that three days after he réedeleave, he began traveling, first to
Wisconsin, then Texas, and then to Mexico to wignds.

The employer moved for summary judgment on pldiatiinterference and retaliation
claims, which the court granted. The court held fgaintiff failed to demonstrate interference
for three reasons. First, plaintiff did not satigfye notice requirements under 29 C.F.R. 8
825.302(a) because he provided only four days eadfcthe need for leave based on chronic
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conditions, dating back to 1998 and 2004 respdgtividnere was no evidence in the record that
plaintiff lacked knowledge of approximately whenshleave would begin, that it was
unforeseeable, or that there was any medical emeyga change in circumstances. Second, the
court held that plaintiff did not take his leave its intended purpose. Instead, plaintiff requeste
FMLA only after his supervisor denied his request Yacation leave three days earlier, and
plaintiff admitted to travelling through mid-Novemb2008. As such, the court held that the
employer demonstrated its honest belief that gfanmtas using his leave for vacation purposes.
Finally, plaintiff failed to complete the proper EM process since the Department of Human
Resources did not grant plaintiff's FMLA requestoprto his requested leave date. The court
noted that an employer is entitled to enforce caamgke with its usual and customary notice and
procedural requirements granting leave. As to pfimretaliation claim, the court also granted
summary judgment, finding that the since plaintfis not entitled to FMLA leave, he did not
engage in protected activity and therefore he lwacktaliation claim.

b. Need for Leave Foreseeable for Less Than 30 Days

2. Unforeseeable Leave

Righi v. SMC Corp.632 F.3d 404 (7th Cir. 2011)

The employee was scheduled to attend a two-wegkrigasession, but left early after his
mother went into a diabetic coma. While he toldcaworker he had to attend to a family
emergency, he did not contact his supervisor. fMehe day, the employee sent his supervisor an
email, requesting “the next couple days off” anatisg that “I do have the vacation time, or |
could apply for the family care act, which | do mant to do at this time.” The employee did not
communicate with anyone at the employer for sevdegls. After receiving the email, the
supervisor unsuccessfully attempted to contacethployee by phone numerous times. When
the employee arrived at work, he was dischargeditdating the employer’s attendance policy,
which stated that failure to report to work for tvemnsecutive days without notifying a
supervisor is grounds for termination.

The Seventh Circuit affirmed dismissal of the emgpkis FMLA interference claim on
only one of the two grounds cited by the distriouit. The court rejected the district court’s
conclusion that the employee was not entitled toLRMbrotection because he disavowed any
intent to use FMLA leave. According to the coding email left some room that the employee
might change his mind and use FMLA leave rathen trecation time to cover his absence. The
court held, however, that the employee’s failureanimorm the employer of his return-to-work
date, as required by the policy and applicable FMie§ulations, required dismissal of the
employee’s claims. According to the court, white employee’s email was too ambiguous to
trigger the employer’s affirmative duty to provideitten FMLA materials and forms, it was
sufficient to give rise to the employer’s duty take further inquiry. Although the employer
attempted to fulfill its regulatory obligation taquire further, the employee failed to respond to
the employer’s phone calls or otherwise contacteimployer. Thus, beyond the ambiguous
reference to needing the “next couple days off,iclwtwas exceeded anyway, the employee did
not comply with 29 C.F.R. § 825.302, which requises employee to provide notice to the
employer about the anticipated duration of unfozabée leave “as soon as practicable.” Finally,
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the employee’s failure to adhere to the employerternal leave policy provided a sufficient
ground for termination and foreclosed the employ@&aLA claim.

Towns v. Northeast Mississippi Electric Power Ass2011 WL 839759 (N.D. Miss. Mar. 8,
2011)

A cashier sued her employer, alleging FMLA intesfeze after it discharged her on the
last day she received short term disability. Thmpleyer filed a motion for summary judgment,
which the court granted. The court determined ghaintiff did not provide her employer with
proper notice, nor did she provide her employehwsitfficient information to apprise it of her
request for leave.

The employer’s policy required plaintiff to notifg department head of the need for
leave. She instead notified a secretary. In amditplaintiff provided her employer with a
physician’s report, which indicated that she coudtlrn to work on light duty. After working
one day, plaintiff did not return to work. The doyer did not receive a second physician’s
report. The court noted that plaintiff's conversas with her friend, who was the employer’s
accounts receivable manager, regarding her conditgre not sufficient to put her employer on
notice that she had continuing treatment of a serieealth condition.

The court also rejected plaintiff's claim that tthectrine of equitable estoppel applied to
this case. The court held that where the emplogeer assured the employee she was on FMLA
leave and where the employer never argued thattgfavas not eligible for FMLA leave, the
doctrine of equitable estoppel did not apply. Thart, therefore, granted the employer’'s motion
for summary judgment.

3. Military Family Leave [New Topic]
B. Manner of Providing Notice

Rivera v. Rochester Genesee Req’l Transp. Au#®l F. Supp.2d 54 (W.D.N.Y. 2011)

Plaintiff alleged interference and retaliation olai under the FMLA based on
defendant’s failure to allow him to return to waaker taking leave. The court found it was
undisputed that plaintiff never notified defenddnhat he required FMLA leave. The court
rejected plaintiff's contention that the fact tlinet used personal, vacation, and sick days should
have placed his employer on sufficient notice tmatwas undergoing treatment for a medical
condition and required FMLA leave.

The court further found that plaintiff's failure toomplete and return the requisite
medical certification before returning to work jfisd defendant’s refusal to allow plaintiff to
return to work. The court rejected plaintiff's d¢ention that he was justified in failing to
complete the medical certification form becausedisagreed with defendant’s judgment as to
what type of medical specialist should be requicedill out the form. It was undisputed that:
the form was required by defendant’s written polocmncerning absences from work, plaintiff
had received a copy of the policy, was aware ofeitgiirements, and had successfully used it to
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take an FMLA medical leave from defendant during pineceding year. Accordingly, the court
granted defendant’s motion for summary judgment.

C. Content of Notice

Anderson v. Discovery Communications, LL2011 WL 4526019 (D. Md. Sep. 29, 2011)

Plaintiff, an attorney, claimed to suffer from laep disorder. She requested a reduced
work schedule, asking to work no more than eightrbigper day, including her commute.
Plaintiff never requested any leave and was diggthfor performance reasons about a month
later. The court dismissed plaintiff's FMLA interence and retaliation claims, explaining that
she had not established that she had a seriouscahetbndition because her doctor had
concluded that she did not have significant impaintrin focus, concentration, alertness, mood
or memory that would prevent her from working. Tdoeirt further held that plaintiff's request
for a reduced work schedule was not sufficient lextahe employer that FMLA leave was
needed. Thus, the court granted summary judgnoetihé employer.

Davis v. Wayne State Universjt2011 WL 2786186 (E.D. Mich. July 15, 2011)

Plaintiff filed ADA and FMLA claims against her fimer employer after she was
discharged. Two years prior to her dischargengfahad carpal tunnel repair surgery and took
intermittent leave for physical therapy. Plaintifhd some recurring pain that caused her to
occasionally miss work but she did not discloser#ason for her absences to defendant. The
court granted defendant’s motion to dismiss, figdihat plaintiff failed to state either a valid
retaliation claim or a valid interference claim enthe FMLA.

The court rejected plaintiff's argument that afpenance review she received two
months prior to her discharge established a cacmahection sufficient to state a retaliation
claim. The court found that even though the pemforce review pointed out attendance
problems, plaintiff had not provided defendant wstifficient information to determine whether
her absences qualified as FMLA leave. Becausehisf lack of sufficient information, an
interference claim was also precluded.

Debell v. Maimonides Medical CenteP011 WL 4710818 (E.D.N.Y. Sept. 30, 2011)

Plaintiff was a hospital employee familiar withetemployer's FMLA leave procedures
and had availed himself of FMLA leave on numeroasasions since 2005. Each request for
leave was approved without incident. In 2009, he wansferred to a hospital unit where he
collected and cleaned dirty instruments while wegativo pairs of gloves, a face mask, a hat and
a plastic robe. By this time, he had suffered fiosoriasis for approximately twenty years. On
Friday, April 3, 2009, he informed his supervisoatt his psoriasis was bothering him and could
not work that day. He was told to leave work and Bis physician for treatment. From then
through Monday, April 5, 2009, he did not see higgician. On April 6, 2009, Plaintiff met with
his employer and returned his beeper and hospiéaltification. Human resources investigated
and concluded that Plaintiff resigned.
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Plaintiff sued, claiming, among other things, th& employer violated the FMLA by
failing to notify him of his FMLA rights; violatedhe FMLA by refusing to allow him to be
treated by his physician and discharging him ipoese to his request for leave. The employer
filed a motion for summary judgment.

The employer argued that plaintiff failed to pmbeiit with notice of his intention to take
FMLA leave. The court denied the employer's motionsummary judgment, finding that the
employer knew plaintiff left work because of hisopasis flare-up and upon receipt of notice of
the need for leave, the employer had an affirmatiuéy to make certain inquiries of the
employee to see if it qualified for FMLA protectiomhe employer argued that because plaintiff
was aware of the procedure for requesting and mbFMLA leave, his not asking for it in this
instance left him without FMLA protection. The e¢bdound this argument unavailing as an
employee is not required to request FMLA leave byna. The employee asked for time off to
see his doctor and he told his supervisors thasufeered from a skin condition that was
exacerbated by his employment tasks. As suchtyfaiaised a disputed issue of material fact
as to whether the employer was on notice that bde®FMLA leave.

Deloatch v. Harris Teeter, In¢.797 F.Supp. 2d 48 (D.D.C. Cir. July 13, 2011)

Plaintiff filed claims against his former employelleging violations of the FMLA.
Plaintiff alleged that his wife was hospitalized finree days due to emergency gallbladder
surgery and that his request for three weeks dibviang her release from the hospital was
denied. In addition, plaintiff alleged that he wgisen some but not all of the time off he
requested after his mother was diagnosed with paticr cancer. Plaintiff alleged that his
supervisor told him to take as much time as he edexfter his mother passed away while
defendant contended plaintiff was given three ddysereavement leave. Plaintiff did not report
to work for three weeks, during which time deferndattempted to contact him. After not being
able to reach him, defendant discharged plaintiff.

The court granted summary judgment in favor ofeddéant on plaintiffs FMLA
interference claims. His claim regarding leaveaketcare of his wife failed because plaintiff did
not provide any evidence that his wife suffered esiosis health condition following her
discharge from the hospital. Although it was clézait plaintiffs mother did suffer from a
serious health condition, there was no evidenceplaatiff told his employer the reason for his
requested leave or the nature of her conditionstebd, plaintiff's deposition testimony only
indicated that he told his supervisor that he “rglesome time off to help his mom.” Because
plaintiff failed to provide sufficient informationo defendant, his FMLA interference claim
regarding leave to take care of his mother aldedailn addition, the court found that plaintiff's
bereavement leave was not covered by the FMLA.

The court also granted summary judgment in faodefendant on plaintiffs FMLA
retaliation claim. The court found that plaintiffid not engage in statutorily protected activity
because he did not allege that he either oppogedctice unlawful under the FMLA or objected
to defendant’'s FMLA policies or practices. Altetialy, the court found that defendant had a
legitimate non-retaliatory reason for dischargiteyngiff that was not pretext.
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Escriba v Foster Poultry Farms793 F. Supp. 2d 1147 (E.D. Cal. 2011)

In November 2007, plaintiff requested a leavedmedor her father who she alleged was
seriously ill. Plaintiff's father lived in Guater@a Plaintiff was granted two weeks of vacation
time and flew to Guatemala. She did not returnwark after those two weeks and was
discharged by her employer. Few other facts areeagto between the parties. Plaintiff claims
that she told her employer about her father's geniiness and that her employer was on notice
of her need for FMLA leave, not just two weeks aication. Plaintiff also states that she
provided medical documentation of her father's#is

Defendant in turn claims that plaintiff's superwisspecifically told plaintiff to go to
Human Resources and request an FMLA leave bectuses iapparent that plaintiff might need
more than two weeks off to attend to her fatheGiratemala. Defendant claims she refused to
do so. Plaintiff argues that this conversationandweok place, or that if it did, it took place in
English and she did not understand what her sugmrwvas suggesting as Spanish was her
primary language. The parties also disputed whetihe evidence plaintiff provided to her
employer established plaintiff's father had a seximedical condition. At that time of plaintiff's
request, she was 50 years old and had only aghade education. She had, however, requested
and been granted numerous FMLA leaves to care éoselff over the many years of her
employment.

After her discharge, plaintiff sued her former doypr for interfering with her right to
take a leave to care for her father and for failiogeinstate her after she took more than two
weeks off from work to care for him. Defendant mains that plaintiff did not adequately place
the company on notice that her father was serioillslgnd that if she did, she refused to go to
Human Resources and apply for FMLA leave. Consatyyevhen she flew to Guatemala, there
was no FMLA leave in place to protect her job. Bparties moved for summary judgment and
the court denied both motions, holding that thererendisputed material facts as to the
communication between the parties and whether tiffalrad adequately placed defendant on
notice of her need for an FMLA leave.

Escriba v. Foster Poultry Farms2011 WL 4591096 (E.D. Cal. 2011)

Plaintiff brought a motion for judgment as a matiEtaw and/or a new trial after a jury’s
verdict that Plaintiff had not provided her emplogefficient notice of her intent to take leave
pursuant to FMLA or the California Family Rights tA¢CFRA”). Plaintiff argued that her
statement to her employer that she was taking lemvaen FMLA qualifying reason, that she was
taking care of a sick father, automatically plabed on FMLA leave.

The court rejected Plaintiff’'s motion. Although EMX notice is sufficient if an employee
notifies her employer that she will be absent undesumstances under which FMLA might
apply, that does not mean an employee will “autacaly” be placed on leave. Defendant
presented evidence that Plaintiff had requestedaieh FMLA leave in the past, knew that she
needed to go to Human Resources to make the reguesthat Plaintiff declined to do so and
declined to take more time in deciding whetherdacsd in the present case, though the employer
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offered her the opportunity. In this context, tdonflicting testimony between the employer and
employee as to the content and import of the nqiiesented credibility issues that the jury
resolved.

Lichtenstein v. University of Pittsburgh Medical @G&er, 2011 WL 3360337 (W.D. Pa. Aug. 3,
2011)

When plaintiff's mother was injured in an accidguigintiff e-mailed the administrator to
request a leave of absence for the same day, aldawas scheduled to work. Plaintiff and the
administrator coordinated a time to talk, but whine time came, Plaintiff requested to
reschedule and a leave of absence. Defendant tdremninated plaintiffs employment for
excessive tardiness and absenteeism based on ltbé)c@ and a history of absenteeism.
Defendant moved for summary judgment.

The court granted defendant’s motion. It reasotimed plaintiff did not give proper
notice because she requested leave based on thbkdba family member was in the emergency
room, which does not necessarily reflect a serimeslical condition sufficient to support a
request for leave under the FMLA. Furthermorehan deposition, plaintiff testified that she
first gave notice of her request for FMLA leave &smuary 8, which was five days after her
request for a leave of absence due to the emergenay visit on January 3. The court also held
that no direct evidence existed to show that Afaintended to take FMLA leave on January 3,
and that defendant was allowed to rely on that radeseas a reason to terminate plaintiff's
employment. Because plaintiff could not show ttlefendant’s reasons for termination were
pretextual, the court granted defendant’s motiorstonmary judgment on both her interference
and retaliation counts.

Nicholson v. Pulte Homes Corp2011 WL 1691999 (N.D. lll. May 3, 2011)

Nicholson was employed by Pulte Homes Corp. (“Pulés a sales associate for ten
years until June 2009, when Pulte discharged hepddormance reasons. Nicholson claimed
she was discharged for taking time off to care Her ailing parents and brought a lawsuit
alleging interference with her FMLA rights and tetdon. The court found that Pulte did not
interfere with Nicholson’s FMLA rights or retaliatagainst her, but that it had failed to
demonstrate that she had not followed their FMLAgbes when requesting FMLA leave. The
court noted that Pulte had presented no evideratetthhandbook covered unforeseeable leave
request procedures, and that Nicholson had compligid the applicable regulations when
requesting leave.

However, the court nonetheless granted summalyment to Pulte because Nicholson
had failed to put the company on notice of her nleed=MLA leave. The court observed that
Nicholson failed to either request FMLA leave oratert Pulte to the seriousness of her parents’
health conditions. Because she “did not fulfill leétigations in order to be protected” under the
FMLA, the court held that Nicholson could not maintan FMLA interference claim. Given her
failure to put Pulte on notice that she wishedxereise her right to FMLA leave, the court also
held that she could not prevail on her retaliatt@m.
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Ruble v. American River Transportation Ca2011 WL 2600118 (E.D. Mo. June 29, 2011)

Plaintiff had worked for his former employer in astion that required him to stay
aboard a vessel for 26 to 34 days at a time. Ugmarding the vessel for a voyage, plaintiff
informed two supervisors that his grandmother Wasd he may need to leave the vessel early.
Plaintiff had been raised primarily by his grandhestfor several years of his childhood.

In the middle of the voyage, plaintiff was informékat his grandmother was not
expected to live more than one week. Shortly afterinformed a supervisor that he wanted to
leave the vessel to see his grandmother and hecallml a personnel manager, informing her
that his grandmother was ill and that he needegbteee her because she had taken care of him.
The personnel manager informed plaintiff that thdiest a replacement could be substituted on
the vessel was April 14, three days later, butrditiconfirm that a substitute would be available
on that day. Plaintiff left the vessel on April,J8ven though a replacement was not available
until the following day and his supervisor had raatthorized him to leave. As a result,
defendant terminated plaintiff's employment. Pldirthen stayed with his grandmother at the
hospital where he provided psychological suppastnfort, and care for her. After he was
discharged, plaintiff filed a lawsuit, alleging thdefendant had unlawfully discharged him after
he had attempted to exercise his rights under khieA=

Defendant filed a motion for summary judgment, eoding that plaintiff failed to
provide sufficient notice of the need for FMLA leav The court first examined whether
defendant had been sufficiently informed that plffia grandmother stood in loco parentis to
him. The court found that plaintiff's testimonydicating that he informed personnel that his
grandmother had taken care of him and that he soidervisors “facts that showed his
grandmother was in loco parentis to him” gave teséactual disputes on this issue. The court
then examined whether plaintiff gave defendanticiefiit information indicating that he needed
leave to provide care to his grandmother as opptzsatkrely visiting her. The court found that
plaintiff's statement that he needed leave “to d@s’grandmother may have been sufficient to
trigger defendant’'s FMLA duties. The court alsairid that the notice plaintiff gave to
defendant was timely. As a result, the court dibmiefendant’s motion for summary judgment
on the basis of failure to provide sufficient netic

Lastly, defendant contended that plaintiff's disgfgashould actually be considered a
resignation because its policy clearly indicatedt tHeparting a vessel without proper relief
authorization amounted to a resignation. Althoagreason for discharge unrelated to FMLA
leave can preclude recovery under the Act, the tctaund that the reason for plaintiff's
discharge was not independent from his FMLA requésterefore, defendant was not entitled to
summary judgment due to having a non-discriminateason for the discharge.

Stohs v. Bic Graphics USA Mfg. Cd2011 WL 1328036 (D. Kan. Apr. 5, 2011).

Plaintiff and her girlfriend, A.R., both workedrfdefendant. On February 13, 2008, A.R.
had hernia-repair surgery, and plaintiff took vexratime to care for her. Following the surgery,
plaintiff returned to work. Plaintiff worked futlays on February 18, 19, and 21, but only a half
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day on the February 20, 2008. According to pitjrghe told her immediate supervisor that the
rash was due to stress. Sometime long beforepthistiff had told defendant's Human Resource
(“HR”) manager that she breaks out in a head torasd when she is under extreme stress.
February 21, 2008 was the last day plaintiff regubto work.

Sometime between February 25, 2008 and Februa0P8, plaintiff called defendant’'s
HR manager and requested leave, which was deridaintiff claimed that the HR manager
denied her request for FMLA leave without inquatgsuming plaintiff was seeking FMLA leave
to care for her girlfriend. Each day following ttenial, plaintiff called in and said, “I'm not
going to be able to come into work today.” On Nkaé; 2008, defendant terminated plaintiff's
employment for excessive absenteeism.

Plaintiff sued, and defendant moved for summargnueht, arguing plaintiff failed to
provide sufficient information to put defendant wotice that she might be entitled to FMLA
leave. The court agreed with defendant and gratstedotion for summary judgment, because
there was no evidence that the HR manager hadrawldédge that plaintiff left work early on
February 20, 2008 due to a rash. Therefore, itomsreasonable that the HR manager assumed
plaintiff was seeking leave to care for A.R., ratthan due to her stress-related rash. And because
plaintiff failed to provide any information as tchwshe was requesting FMLA leave, defendant
had no duty to inquire.

Summarized Elsewhere:

Cureton v. Montgomery Cty Bd. Of Edyc2011 WL 5118416 (D. Md. Oct. 25, 2011)

Neal v. Ingram Book Group, In¢.2011 WL 5859498 (M.D. Tenn. Nov. 21, 2011)

Righi v. SMC Corp.632 F.3d 404 (7th Cir. 2011)

Scott v. UPMC 435 Fed. Appx. 104 (3d Cir. 2011)

D. Change of Circumstances

E. Consequences of Employee Failure to Comply Withdéatf Need for Leave
Requirements

Beem v. Providence Health & ServicgZ011 WL 4852301 (E.D. Wash. Oct. 13, 2011)

A medical lab technician who worked at a hospitiEged that her tardiness was due to
various medical conditions, including fibromyalgiasteoarthritis, thyroid irregularities and
morbid obesity. She argued she should have beenitped to use intermittent FMLA to take
leave in short increments (usually 15 minutes ss)ewith little notice to her employer (at times
an hour before her scheduled start time), to cheetardiness. She was terminated in February
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2009, allegedly for receiving 39 tardies in theyowas 12 months, in violation of the company’s
tardy policy. Both parties moved for summary judgron the FMLA claims.

As an initial matter, the court addressed whetlanpff had “serious health conditions,”
specifically whether she required continuing meldtcaatment. The medical certification she
submitted in December 2005 indicated that it wad necessary for her to work only
intermittently or to work less than a full schedulehe court stated this amounted to a “negative
certification,” on which the employer was entitledrely, and the employer was not required to
seek a second opinion. Moreover, the court noted if her claim was premised on such
documents, it would be time-barred, given the latvaas not filed until February 2010. The
court also stated that plaintiff’'s mere declaratibat she has a serious health condition was not
enough to meet her burden. However, while expngsserious questions existed as to whether
plaintiff established she had a serious health itimmg the court assumed she did for purposes of
the motions.

Defendant argued that even if plaintiff had a sesibealth condition, she failed to make
a request for FMLA leave related to her tardiesie Tourt highlighted the fact that plaintiff had
previously submitted requests on six occasions émtw2002 and 2008 for FMLA leave
unrelated to her tardiness, all of which were appdo It was undisputed that she did not
complete her employer’s written FMLA application @mplete a medical certification to seek
leave regarding her tardiness after receiving thit A application packet from her employer.
Citing 29 C.F.R. 88 825.302(d), 825.311, the cowted that an employer may require an
employee to comply with the employer's usual andst@mary notice and procedural
requirements for requesting leave and that 15 gaysesumptively reasonable amount of time to
complete a medical certification. Plaintiff wascharged more than 30 days after receiving the
application packet. Furthermore, the court heldt tplaintiffs FMLA claims were legally
deficient because FMLA leave does not cover shofjanned, sporadic tardiness. Accordingly,
the court denied plaintiff’s motion for partial somary judgment and granted defendant’s motion
for summary judgment on plaintiffs FMLA claims.

Crawford v. City of Tampa2011 WL 940305 (M.D. Fla. Mar. 17, 2011)

The employee requested leave without pay from Mag;2007 to April 5, 2007, but did
not mention any medical reason for the leave. Tityedenied the request. Despite the denial,
plaintiff took off work after March 23, 2007, andddnot return to work. The employee
telephoned on several occasions stating she wdsslcki’ with no further detail. On April 26,
2007, the employee applied to use hours from tiek ‘ieave bank” from March 28, 2007 to
May 23, 2007. The application stated she was amelesecondary to treatment for certain
psychiatric conditions. Plaintiff's request foclkileave was denied May 11, 2007, due to her
failure to follow the sick leave bank policy. Dattant discharged plaintiff's employment May
24, 2007, for various reasons, including absemeaisd abuse of leave privileges.

The district court found that it was not until taeployee’s application for use of the sick
leave bank on April 26, 2007 that she made anyrclar absence related to a specific medical
condition, more than a month after her unexcuseserates began. The court found her
telephone calls that she was “out sick” were néfigeant to place the city on notice that she had
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a potentially FMLA-qualifying medical condition. uRher, the city’s knowledge that the
employee suffered from depression in 2005 did maxtepa burden on the city to guess that the
employee’s one-month unexcused absence was adibileuto depression, anxiety, and post-
traumatic stress. Since plaintiff had never beemtgd FMLA leave, her claim that defendant
interfered with her right to restoration upon eapion of her FMLA leave was meritless. As a
result, the court granted defendant’s motion fonswary judgment.

Cummings v. TAC Mfg.2011 WL 65878 (E.D. Mich. Jan. 10, 2011)

Plaintiff worked as a full-time, hourly producti@mployee. Defendant had a points-
based attendance policy. From August 24, 2009diter 22, 2009, plaintiff was on FMLA
leave due to tendinitis in her wrists. Upon hdume to work, she wore splints, which plaintiff
contends impeded her ability to meet her daily gdot a couple of days before her performance
improved. On October 28, 2009, plaintiff reportedvork with an upset stomach, diarrhea, and
nausea, resulting in her leaving her workstatiores® times during non-break periods, which
management observed, who concluded that if shencet to leave her work area, she would be
sent home. After another such occurrence, shecaafsonted regarding her poor performance
and her frequent use of the restroom. Plaintifecied to being sent home because the resulting
attendance points would result in her dischargeerd was no discussion of her tendinitis or use
of splints, and plaintiff also claimed that she i@sling better and could secure medicine during
her lunch break or do anything else necessary eadabhe points. Defendant instead sent her
home, assessed the attendance points, and terthirexte

On motion for summary judgment, the court grantethment for the employer. After
noting that plaintiff had to show that she was ddran FMLA benefit that was denied, the court
addressed the requirement of notice to the emplofypeed for FMLA leave. It was undisputed
that tendinitis was not mentioned prior to her désge, and the court rejected the argument that
defendant should have known she was suffering fileen“residual effects” of tendinitis. The
court further noted that after being sent homejnpf& could have asked for retroactive
designation of the absence as FMLA, but did nat@lo

Ike-Ezunaqu v. Deco, Ing 2011 WL 1485277 (D. Md. April 18, 2011)

Plaintiff alleged her former employer violated fRRILA by terminating her employment
for missing work as a result of a covered mediaaidition. However, undisputed evidence
showed that plaintiff did not request FMLA leaveconnection with her leave of absence. She
stated in her deposition that she intended to ickelesave, not FMLA leave, in connection with
her absence. Additionally, the evidence showed glantiff was familiar with the procedures
for requesting FMLA leave, as she had previoustyested and received FMLA leave. Because
plaintiff did not request FMLA, the court grantdtetemployer’'s motion for summary judgment
on the FMLA claim.

Scott v. UPMC 435 Fed. Appx. 104 (3d Cir. 2011)

Plaintiff had worked for defendant for just oveyear when she requested light duty at
the recommendation of her treating physician. l&eepreviously requested time off of work for
medical procedures and was advised of her righteuthe FMLA in connection with those
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leaves at least once. Plaintiff appealed theidistourt’s grant of summary judgment to the
employer. The Third Circuit affirmed the Distrimburt.

The court first reviewed whether plaintiff notdidner employer of her need for leave. In
this instance, the employee’s request for lighyduas not sufficient to apprise the employer of
her need for FMLA. While the notice of need for EMis a question of fact, the court did not
find a dispute of fact. During discovery, the eaygle stated she had never asked for time off
and that she did not need time off. The court ébtihat the employee only asked for light duty,
did not reply to messages granting her light dutgt did not inform the employer that she had
changed her mind and wanted to request leave thsfdaght duty.

The employer's FMLA administrator, Work Partnergormed plaintiff that she would
receive FMLA paperwork, which she should fill ouhdareturn. The paperwork was
misaddressed and plaintiff did not receive it aquest it be re-sent. A representative of Work
Partners spoke with plaintiff and she told them lshd not received FMLA paperwork and that
she could not work the light-duty shift offeredhter. Work Partners told plaintiff it would speak
to plaintiff's supervisor and get back to her abbat FMLA paperwork. Near the same time,
plaintiff's supervisor instructed her in writing tmntact him by a specific date and advise him of
her intentions of maintaining active employmentusta Plaintiff admitted receiving the letter.
After this, plaintiff received a written communigat from Work Partners that if she failed to
return to work she would be subject to disciplinacgion. The court found there was no dispute
of fact that plaintiff failed to comply with her gaoyer's reasonable request for information
regarding whether she intended to return to woks a result, the Third Circuit affirmed
summary judgment for the employer.

Viramones v. U.S. Bancor®011 WL 6780644 (N.D. lll. Dec. 27, 2011)

The employee took FMLA leave for foot surgery. eTeémployer discharged her five
months after she returned from leave for failuremeet the expectations set forth in a
performance action plan. The employee filed ie@ice and retaliation claims under the
FMLA. The court found that both U.S. Bancorp, &g company, and U.S. Bank, which paid
plaintiffs wages, payroll taxes, and unemploymenmpensation, were employers under the
FMLA and denied defendants’ motion to dismiss UB&ncorp.

The court granted defendants’ motion for summadgment on the interference claim.
The court held that defendants had adequately ¢ggstlic FMLA notices. Furthermore,
plaintiff did not fulfill the requirement to give@Bdays advance notice of the start of leave when
that was practicable.

The court denied defendants’ motion for summadgjuent, however, on the retaliation
claim. Causation between plaintiffs FMLA leavedaher discharge was shown by: plaintiff's
manager’s statements discouraging her from takMgA-leave, the manager’'s demand that she
return to work while on leave, and the manageraciply her on a performance action plan
shortly after he was investigated by U.S. Bank assalt of plaintiff's letter complaining about
him.
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Summarized Elsewhere:

Coffman v. Ford Motor Cqg.2011 WL 5865438 (6th Cir. Nov. 22, 2011)

Danek v. County of Coak2011 WL 5979880 (N.D. lll. Nov. 29, 2011)

V. EMPLOYER RESPONSE TO EMPLOYEE NOTICE

A. Notice of Eligibility for FMLA Leave [Renumbered drAmended Heading Title
(Formerly IV.C, “Notice of Ineligibility for Leave)]

B. Notice of Rights and Responsibilities [Amended Hegditle (Formerly
“Individual Notice to Employee Concerning FMLA Lezl}]

Seiler v. Hollidaysburg Am. Legion Ambulance Sering., 2011 WL 4017965 (W.D. Pa. Sept.
8,2011)

Defendant demoted plaintiff from a management tmssito an emergency medical
technician (“EMT”) position, even though defendaws aware that plaintiff was physically
unable to perform the duties of an EMT. Plaintiiiéd a lawsuit, alleging defendant failed to
offer him the opportunity to utilize FMLA leave dog the time he was physically incapable of
performing EMT duties. Both plaintiff and defend#ited motions for summary judgment.

The court denied defendant’s motion for summargient, finding that it had reason to
know that plaintiff may have wanted to exercise ghts under the FMLA. The court also
denied plaintiffs motion for summary judgment. elttourt could not determine whether
defendant was obligated to notify plaintiff of hights under the FMLA because a reasonable
jury could find that plaintiff declined defendan&MT position offer and, therefore, voluntarily
resigned his position.

Summarized Elsewhere:

Rosenfeld v. Canon Business Solutions, In2011 WL 4527959 (D.N.J. Sept. 26, 2011)

C. Designation of Leave as FMLA Leave [Renumbered Hep(Formerly IV.A.)]

Jackson v. Simon Property Group, Inc795 F. Supp. 2d 949 (N.D. Cal. 2011)

Plaintiff sued his former employer for interferenggh his FMLA rights and retaliation
in violation of the FMLA. Plaintiff's principal eim was based on defendant’s failure to
specifically notify him that the more than 12 weebfs leave he received were designated
“FMLA leave.” The court rejected this claim, najithat plaintiff had received more leave than
he was entitled to under the FMLA and that failtoelesignate his leave as FMLA leave could
not interfere with plaintiffs FMLA rights. The cwt also held that because the undisputed
evidence, including plaintiff's own evidence, shaltbat he was unable to perform the essential
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functions of his job, defendant did not retaliaggmiast plaintiff by refusing to return him to
work.

D. Consequences of Employer Failure to Comply Withviddialized Notice
Requirements

Haitz v. Don Jacobs Imports, Inc2011 WL 4743384 (E.D. Ky. Oct. 6, 2011)

Plaintiff was discharged while on leave for footgary and recovery. According to the
employer, plaintiff alleged that he was not awéra his leave was designated as FMLA leave or
that it had run out when he received a notice lieatvas considered to have voluntarily resigned
from the company. The employee filed a claim oflBMnterference against the employer and
the employer sought summary judgment.

The district court recognized that the failure toojde notice under the FMLA
Regulations, which impose four separate and distimatification duties, can constitute
interference. In denying the employer’'s motion sammary judgment, the court found that the
employer failed to provide the following to the doyee: general notice under 29 C.F.R. §
825.300(a); notice that his leave was FMLA-eligihleder 29 C.F.R. § 825.300(b) once it
became aware that the leave may qualify as FMLAdea rights and responsibilities notice
under 29 C.F.R. 8§ 825.300(c), which specificallgatdes an employee’s obligations and the
employer’'s expectations for the FMLA leave; and esignation notice under 29 C.F.R. §
825.300(d).

1. Eligibility Notice [Renumbered and Amended Headintde (Formerly
IV.D.3, “Notice of Ineligibility”)]

Boecken v. Gallo Glass Co412 Fed. Appx. 985 (9th Cir. Jan. 27, 2011)

Plaintiff conceded that he had misused his FMLAetibecause he had spent approved
FMLA time in the park instead of caring for his gdaother. Nonetheless, plaintiff challenged
his discharge, arguing that defendant failed twipiehim with advance notice of his obligations
under the FMLA or the consequences of his failurenieet these obligations. Defendant’s
employee handbook stated that an employee coultlscbarged immediately only for theft or
dishonesty, but did not provide that misuse of FMirAe was grounds for immediate discharge.
Defendant did not argue that it discharged pldidiaf either theft or dishonesty, so the court
found that a fact issue existed as to whether defeinviolated plaintiff's FMLA notice rights,
which precluded summary judgment.

2. Rights and Responsibilities Notice [Amended Headiitlg (Formerly
“Individual Notice”)]

Greenwell v. Charles Mach. Works Inc2011 WL 1458565 (W.D. Okla. Apr. 15, 2011)

Plaintiff was discharged from his job as a testieegy and filed suit alleging FMLA
retaliation and interference against his former leygr. The employer filed for summary
judgment. To make out prima facieclaim for FMLA interference, a plaintiff must ebt&h:
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(1) that he was entitled to FMLA leave; (2) thatnsoadverse action by the employer interfered
with his right to take FMLA leave; and (3) that theployer’s action was related to the exercise
or attempted exercise of his FMLA rights. The emypl challenged only the second element, on
the ground that the employee never provided it watice that he wished to take FMLA leave.

The district court found that even though the erypgéo did not specifically request
FMLA leave, a fact issue existed as to whethereaimployer was on notice that the employee
qualified for FMLA benefits because of the empldgesomplaints regarding his condition and
the employer’s knowledge of his surgeries and regpyeriods. If the employer was put on
notice, it had a duty to notify the employee thMLA coverage may apply. The employee’s
evidence indicated the employer did not notify hafrhis possible entitlement to FMLA leave.
As such, the court found that the employee predestdficient evidence with respect to the
second element of his interference claim to makeaquima faciecase and withstand summary
judgment.

With respect to the employee’s FMLA retaliationiciathe district court ruled that the
employee establishedpgima faciecase. In the Tenth Circuit, temporal proximity catisfy the
causation requirement if the protected activity &winination are close enough in time. The
court found that although the question was cldse six-week period between the time plaintiff
returned to work and his discharge was sufficientbse in time to create a material issue as to
causal connection. Thus, the court denied the @epk motion for summary judgment as to
the both the FMLA interference and retaliation rcigi

Suchanek v. University of Kentuck011 WL 304598GE.D. Ky. July 25, 2011).

Plaintiff worked at the University of Kentucky froOctober 1998 until she resigned on
April 25, 2009. Plaintiff developed breast canaad took leave for her surgery. Defendant
classified the leave as temporary disability leaith pay. After her surgery, she underwent
radiation treatments during her lunch hours, nesmg any work for those treatments. Plaintiff
claimed in her lawsuit that she would have prefethe leave to be classified as FMLA leave,
and she would have preferred to take intermitad for her radiation.

Plaintiff claimed defendant denied her rights urtier FMLA because it “failed to meet
the statutory requirements for an employer to pi@wiritten notice of rights and obligations.”
Defendant provided information to its employeesardmg FMLA leave during new-employee
orientation, in its staff handbook, and through atdine listing of policies and procedures.
However, plaintiff claimed she was not specificatiformed of her FMLA rights at the time she
requested leave. The court noted that defendardisding “general notice” regarding FMLA
rights did fall short of the FMLA’s statutory natiaequirement; the regulations also require
specific, individual notice of rights when “the elmyer acquires knowledge that an employee’s
leave may be for an FMLA-qualifying reason.” Howeguhe court granted summary judgment
to defendant because plaintiff failed to show dedetis failure “effectively interfered” with
plaintiff's rights because she was able to takd fgive and she returned to her position without
diminution in salary. Further, the court rejeqidaintiff's argument that defendant interfered with
her FMLA rights by failing to provide her notice laér right to take intermittent leave, reasoning
that plaintiffs actions — completing the radiatimm her lunch hours — proved that the
treatments did not render her incapacitated, caljlanto perform the functions of the position.”
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Further, plaintiff's having to intermittently utke lunch hours to attend medical appointments was
not a sufficient “concrete injury” to sustain an EMclaim.

Summarized Elsewhere:

Armfield v. Key Plastics, LLC2011 WL 3022253 (N.D. Ind. July 22, 2011)

3. Designation Notice [Renumbered and Amended Heatithg) (Formerly
IV.D.1, “Designation”)]

James v. James Marine, Inc2011 WL 3417102 (W.D. Ky. Aug. 4, 2011)

In December 2006, plaintiff had surgery to removemalignant brain tumor. He
subsequently returned to work in February 2007vamitked without incident until January 2008,
when he suffered a seizure at work. In March 2@0&ntiff's doctor released him to return to
work. In May 2008, plaintiff experienced and sougtedical treatment for back pain. Although
plaintiff’'s doctor released him to return to wonka business days later, defendant required
plaintiff to have a complete physical with its meai provider before allowing him to return
work. During this physical, defendant’'s medicab\pder learned about plaintiff's prior brain
surgery and seizure and informed plaintiff he wonidd be released to return to work until he
could be certified as seizure-free for six montAthough plaintiff provided two letters from his
doctor, dated August 4, 2008, and August, 30, 2@e8&ndant’s health provider concluded that
the notes did not satisfy the certification reqguient and did not allow him to return to work.
Plaintiff remained in contact with his supervis@aad on several occasions unsuccessfully
attempted to contact defendant’s human resourassiueel.

In December 2008, when plaintiff inquired about yesir-end bonus, he was told that his
employment had been terminated effective Augu&0D8, when his FMLA leave had expired.
Plaintiff commenced an action alleging, among othargs, that defendant had failed to provide
him with notice that his leave had been designateBMLA leave as required by the FMLA.

Both plaintiff and defendant filed cross-motions fummary judgment. The court
granted defendant’'s motion for summary judgmenhwespect to plaintiff's lack of notice
claim. The court held that putting aside whethehdd been proper for defendant to place
plaintiff on FMLA leave, defendant’s failure to pide him with notice that his leave had been
designated as leave under the FMLA had not intedfevith plaintiff's rights. The court noted
that defendant had provided plaintiff with 12 week$-MLA leave and that, while plaintiff had
asserted that he was healthy enough to return tk wond that his seizure history did not
constitute a “direct threat,” notice that he was FMLA leave would not have changed his
situation because the evidence established thahdeit still considered him a direct threat and
unable to return to work long after his 12-week FAkheriod had expired.

The court found a question of fact precluded sungmuadtgment as to whether plaintiff
had a right to be restored to his position withedefant because it was unclear whether plaintiff
was returning from an FMLA leave in May 2008. Altlgh defendant had prepared
documentation indicating that plaintiffs FMLA leavhad commenced in May 2008, plaintiff
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had only been absent for work for two days andaswnclear if he had notified defendant he
was taking FMLA leave for those absences.

Stone v. St. Vincent Hospital and Healthcare Cent@f11 WL 5593683 (S.D. Ind. Nov. 17,
2011)

The employee took leave to care for her daughtey hdd a serious health condition.
She was discharged when she did not return to afiek twelve weeks’ leave. The employer
moved to dismiss under Rule 12(c). The court dedito dismiss the interference claim because
defendant had not given plaintiff any notice thatansidered her leave to fall under the FMLA,
or any notice that if she did not return to worteaf twelve week leave, her employment would
be terminated. This lack of notice plausibly pdiped plaintiff. Had she known that her
employment was in jeopardy, she might have madmgements for outside help to care for her
daughter and returned to work at the end of thévewseeks.

The retaliation claim, however, was dismissed.c&ishe was not eligible for leave at the
time of her discharge, plaintiff was no longer egigg in a protected activity and retaliation
could not be established.

Summarized Elsewhere:

McCalla v. Avmed, Inc.2011 WL 3918538 (S.D. Fla. Sept. 6, 2011)

V. MEDICAL CERTIFICATION AND OTHER VERIFICATION

A. Initial Certification [Renumbered Heading (FormewiyB.)]

B. Content of Medical Certification [Renumbered Head{Rormerly V.A.)]

Fischbach v. City of Toledo798 F. Supp. 2d 888 (N.D. Ohio 2011)

In February and March 2006, plaintiff requestedr fdays of FMLA leave to care for his
son. These requests were denied. Plaintiff agaik leave on March 20 through 22, 2006, and
April 5, 2006, and again requested FMLA leave basada doctor's diagnosis that he had
suffered an acute stress reaction. His employeredemis requests for leave, and as a result,
plaintiff was discharged for exceeding his perndittéck leave time. As plaintiff was a member
of a union, his termination was subject to a gneeaproceeding, which resulted in an arbitrator
ruling that he be reinstated with back pay, setyipand retroactive benefits. The arbitrator
reduced plaintiff's back pay by eight weeks, reaspthat given his prior need for leaves to deal
with recurring problems, it could not be fairly assed that he would have been continuously
available to work after his termination. Plaintdéntended his employer interfered with his
FMLA rights by discharging him and retaliated againim for seeking his FMLA rights after he
was reinstated.
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The court denied defendant's motion for summargnuent on the interference claim,
finding among other things that the certificationnh plaintiff's doctor that he was suffering
from an acute stress reaction was sufficient tatere genuine issue of material fact as to
whether he had a serious medical condition. UrnlderFMLA, a doctor's certification of a
serious health condition is sufficient if it statdse date on which the condition began, the
probable duration, the appropriate medical factshiwi the provider's knowledge, and a
statement that the employee is unable to perfosmnadt duties. This establishes a presumption
of validity if signed by the provider, though an goyer may overcome this presumption by
showing that the certification is invalid or inaetttic. As the certification here met all of the
requirements for the presumption, and the emplbgérpresented no evidence of invalidity, nor
informed plaintiff of any alleged deficiencies ihet certification, it was sufficient to survive
summary judgment. Further, there was sufficientlewce that defendant had denied plaintiff
FMLA benefits to which he was entitled, and that \Wwas prejudiced thereby because his
employment may not have been terminated had hedraaited the leave he requested.

The court granted defendant's summary judgmentomadis to the retaliation claim,
finding that plaintiff had failed to provide suffent evidence of an adverse effect. Although
defendant had filed an allegedly "groundless” @mgé to the arbitrator's award, which resulted
in a delay in plaintiff's reinstatement, this didt rconstitute adverse action because a delay in
promotion is not actionable, and there was no exidéhat the challenge was in fact groundless.
Further, although plaintiff had applied for a prdion and defendant had delayed filling the
position, he had not actually been denied the ptimmoas the position remained open.
Plaintiff's remaining allegations of retaliatiorgded on grievances he had filed since he had been
reinstated (relating to "false charges" against, fieing passed over for overtime, and denial of
funeral leave), were insufficient to show an adgezmployment action because the grievances
had not yet been finally decided.

Greer v. Cleveland Clinic Health System East Regi@011 WL 590223 (N.D. Ohio Feb. 10,
2011)

Plaintiff was discharged for attendance issues. allgged that his employer interfered
with his FMLA leave by failing to notify him of hiEMLA approval and denying his request for
intermittent leave despite a certification from kligctor. The employee also alleged that his
employer retaliated against him for taking FMLA Jeaby imposing disciplinary action and
terminating his employment. Both parties movedsiommary judgment on these claims.

With respect to the failure to notify plaintiff bis FMLA approval, the employer argued,
and the court agreed, that even if the employeeknadvn of the approval, it would not have
permitted him to take leave for a condition to whitie medical certification did not extend.
Because the employee made no claim that the empiloigzfered with his right to take FMLA
for the condition that was approved, his FMLA iméeence claim failed. As to the employee’s
claim that the employer denied his request forrinitent leave, the court found that the
employee presented no evidence that his doctafiedrhim for intermittent leave. Because the
employee was not certified for intermittent leatree employer’s denial of such leave was not
interference. The court granted summary judgmenthe issue of FMLA interference to the
employer.
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The district court held that on the issue of FMLlg&aliation, the only causation evidence
the employee provided was temporal proximity, whishnot enough in the Sixth Circuit to
establish a causal connection between a protectidty and an adverse employment action.
However, the district court reasoned that eveheaftemporal proximity raised a triable issue, the
employee’s retaliation claim still failed becauss mere conclusory allegations or temporal
proximity were not sufficient to rebut the emplogelegitimate, non-discriminatory reason for
the termination, his attendance policy violatiorierefore, the district court granted summary
judgment to the employer on the issue of FMLA ratain.

Herco v. Southeastern Pennsylvania Transportationthority, 2011 WL 294493 (E.D. Pa.
Jan. 25, 2011)

Employee sought intermittent leave to care for misther, who had a serious health
condition. The certification from his mother's hbacare provider was incomplete, failing to
state the anticipated duration of her disease-flase each month. Rather than communicate
with the employee or the physician about the mgssiriormation, the employer’s third party
administrator designated the duration of leave twtexceed one day per month. The
administrator informed plaintiff in writing that $ileave had been approved and also that his
leave was limited to one day per month. Howeviinpff did not read the entire notice and
was unaware of the one-day per month limitatidfrom April 1, 2009 through April 26, 2009,
the employee took leave from work to care for histlmer, believing his leave had been
approved. He was fired when he failed to returnvtwk after his one approved day of leave.
The employee challenged his dismissal and sueé@rhoyer for interference with his FMLA
rights and retaliation.

The district court denied the employer's motiongammary judgment. The certification
contained both incomplete entries and vague regsor@d was therefore “incomplete” under
FMLA, the court said. Regulations require an emgetdo notify an employee if the certification
is incomplete and to provide additional time fopglementation, the court said, citing 29 C.F.R.
§ 825.305(c). This employer did not do so, and thiolated the regulations. Such a violation,
the court said, constituted interference with FMLights. The court declined to find that the
employee asserted a retaliation claim based o thewe allegations, explaining that retaliation
claims are distinct from interference claims. Bessmathe complaint was devoid of any mention
of retaliation, plaintiff could not raise a retaian claim in his opposition to defendant’s motion
for summary judgment.

Lewis v. United State$41 F.3d 1174 (9th Cir. 2011)

After plaintiff requested FMLA leave, defendant weed her to submit a medical
certification. Plaintiff submitted the partiallpmpleted form, along with a prescription from her
psychiatrist and a letter from her medical doctdiowever, none of these documents provided a
summary of the medical facts underlying plaintifis|agnosis; therefore, defendant informed
plaintiff that her documentation was insufficientPlaintiff refused to submit additional
information based on her doctor's assertion that sibmitted documents fulfiled FMLA
requirements. Based on plaintiff's refusal, detamdclassified plaintiff's leave as unauthorized
and terminated her employment.
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After exhausting her administrative remedies, riii ultimately appealed the Merit
Systems Protection Board’'s (“MSPB”) decision to tNenth Circuit on the grounds that
defendant: 1) failed to give her adequate time rwvide medical certification of her serious
health condition; 2) improperly disqualified heodn FMLA leave; 3) unlawfully requested more
documentation regarding her condition than was raettunder the FMLA; and 4) incorrectly
classified her absence as AWOL instead of as FMUAlifed leave, and that all of these actions
were based on discriminatory and retaliatory mativeviolation of the FMLA.

The Ninth Circuit affirmed, reasoning that thetdes court’s decisions were supported
by substantial evidence. Specifically, plaintéfiléd to show she was suffering from a serious
health condition since her medical documentatiod dbt meet the minimum statutory
requirements because neither plaintiff's certifimat nor her doctor’'s letters contained a
statement of “the appropriate medical facts witllile healthcare provider's knowledge” to
support the FMLA claim. The court further heldtthiae need for second or third opinions is
triggered only when an employer has reason to dthbvalidity of the certification, not the
sufficiencyof the information provided.

Lastly, the court held that defendant’s request fmre documentation of plaintiff's
alleged serious health condition than the FMLA megfiwas harmless error here. Since plaintiff
failed to submit the minimal mandated medical Gegtion required by law, the court reasoned
that plaintiff could not show any harm arising frafefendant’s request for more information
than required under the FMLA. Accordingly, the daroncluded that defendant acted within its
discretion in terminating plaintiff's employment.

Probasco v. Department of the Air Forcd13 Fed.Appx. 263 (Fed. Cir. 2011)

Plaintiff was employed as an aircraft mechanicalso@pairer by the U.S. Air Force.
Plaintiff requested FMLA leave and completed an BMbrm. A supervisor called the
physician’s assistant (“PA”) who purportedly sigrtekd FMLA form because of the similarities
between the PA’s signature and plaintiff's. The dkied signing the form and plaintiff was
discharged.

Plaintiff argued that the Air Force violated OffioEPersonnel Management regulations
when it denied his leave and when it contactedPavithout his permission. As an initial
matter, defendant never denied plaintiff's leawerst plaintiff's first claim had no merit.
Regarding defendant’s verification of the signattine administrative law judge ruled, and the
Federal Circuit agreed, that while regulations pregd the agency from contacting the
healthcare provider without plaintiff's permissitmverify the validity of the medical condition,
nothing prohibited the agency from verifying thdididy of the underlying leave form.
Accordingly, the Federal Circuit affirmed the admtrative decision denying plaintiff's FMLA
claims.

Summarized Elsewhere:

Beem v. Providence Health & ServicegZ011 WL 4852301 (E.D. Wash. Oct. 13, 2011)
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Weeks v. Oshkosh Truck Cor@011 WL 5877105 (E.D. Wis. Nov. 23, 2011)

C. Second and Third Opinions

Harnan v. University of St. Thomas/76 F. Supp. 2d 938 (D. Minn. Mar. 8, 2011)

The court denied defendant’s motion for summarygent on plaintiff's interference
and retaliation claims under the FMLA because di#den failed to request a third medical
certification to confirm the second opinion thaaiptiff was able to immediately return to work.
Accordingly, the court held that a genuine issuefaut existed as to whether plaintiff was
entitled to an FMLA benefit denied to her and, dfere, whether plaintiff was exercising FMLA
rights when she was discharged, a necessary elevhgaintiff's retaliation and interference
claims.

Weeks v. Oshkosh Truck Cord011 WL 5877105 (E.D. Wis. Nov. 23, 2011)

Plaintiff was disciplined and discharged after ewous late-appearances and absences
that she attributed to primary hypersomnia, a dlereondition characterized by frequent over-
sleeping and an inability to wake up normally. Tdmployee requested that the absences be
considered FMLA leave. After a protracted ceréifion process, including clarification and
second and third opinions from health care progidéne employer denied the FMLA leave
request. Plaintiff filed suit under the FMLA anafendants filed a motion for summary
judgment.

The court denied defendants’ motion. The could tieat defendants improperly denied
FMLA leave for plaintiff's diagnosis tests to detene whether she had a serious health
condition. They also made improper “clarificatiomtyuiries to plaintiff's health care provider
by asking impermissible questions and by not givptegntiff a reasonable opportunity to cure
the claimed deficiency. Defendants asserted tieyt properly denied plaintiff's leave because
the third certification established that her abssngere not caused by a serious health condition.
The court held that defendants had a right to ob#aisecond certification because they had
reason to doubt the validity of the first one. Ylaso had a right to obtain a third certification
because the first two were in conflict. The thaertification, however, did not request the
information on the DOL medical certification forrand did not state an opinion concerning
plaintiff's serious health condition. The thirdrgication stated that plaintiff was not disabled
but, as the court observed, “saying she was nabtld is not the same as saying that she did not
have a medical condition that intermittently preeeeh her from coming to work.” The
certification indicated that plaintiff would regeirsome absences, so summary judgment was
denied.

Additionally, defendants claimed that plaintiff chaother non-FMLA absences that
provided an independent justification for her deegfe. The court held, however, that these
absences might not have justified discharge uniger policies if plaintiff had not been on
probation. Since the probation was at least pdrdlyed on defendants’ prior mishandling of
plaintiffs FMLA leave, the court held that a jurgight conclude that her efforts to exercise her
rights were a factor in her discharge and deniednsary judgment.

63



D. Recertification
E. Fitness-for-Duty Certification

Summarized Elsewhere:

Chaney v. Providence Health Car2011 WL 6354648 (Wash. Ct. App. Dec. 20, 2011)

Matejik v. State 2011 WL 3586126 (N.J. Super. App. Ct. Auqg. 17, 2D).

F. Certification of Continuation of Serious Health @dron

G. Certification Related to Military Family Leave [NeTopic]
1. Certification of Qualifying Exigency [New Topic]
2. Certification for Military Caregiver Leave [New T

H. Other Verifications and Notices [Renumbered Headiraymerly V.G.)]

1. Documentation of Family Relationships [Renumberedding (Formerly
V.G.1)]
2. Notice of Employee’s Intent to Return to WorlefRimber Heading

(Formerly V.G.2)]

Consequences of Failure to Comply With or Utiliae Certification or Fitness-
for-Duty Procedures [Renumbered and Amended Healirey(Formerly V.H,
“Consequences of Failure to Comply With or Utilthe Medical Certification or
Fitness-for-Duty Procedures”)]

1. Employee [Renumbered Heading (Formerly V.H.1)]

Blakley v. Schlumberger Technology Cor011 WL 3503318 (8th Cir. Aug. 11, 2011)

Plaintiff claimed defendant interfered with her EMrights and retaliated against her for
exercising her FMLA rights. Plaintiff went out deave on October 25, 2007, providing a
doctor’'s note excusing her from work from then udénuary 2, 2008. While out on leave,
plaintiff notified defendant that she intended &fid parental leave beginning January 3, 2008.
Defendant requested medical certification for giffia requested leave but neither plaintiff nor
her doctor ever submitted it. Defendant then elated plaintiff’'s position and discharged her
after determining that other employees and a thady contractor could absorb plaintiff's
duties.

The court granted the employer's motion for sunmymjadgment on plaintiffs FMLA
interference and retaliation claims, concluding taintiff could not show that she was entitled
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to FMLA benefits because she never provided mediedification. Alternatively, the court
held that defendant had a legitimate reason fochdiging plaintiff, the elimination of her
position.

The Eighth Circuit affirmed the district court’sagt of summary judgment in favor of
defendant. On appeal, plaintiff attempted to @eafactual dispute as to whether she provided
the requested medical certification, but she fatlecchallenge the district court’s alternative
conclusion that defendant discharged plaintiffdoeason not related to her leave of absence.

Robert v. Bd. of County Comm’rs of Brown County, Ksas 2011 WL 836729 (D. Kan. Mar.
3,2011)

Plaintiff alleged that defendants terminated hmep®yment in retaliation for her exercise
of her FMLA rights. The court assumed, without idew, that plaintiff established prima
facie case based on defendants’ providing differentaresor plaintiff's discharge. Defendants’
initial stated reason for the discharge was plffistinability to return to work at 100%
performance and defendants’ desire not to set@gent of allowing employees to take unpaid
leave in excess of twelve weeks. Defendants Eeted that plaintiff was discharged for her
failure to return to work with the requisite cadétion before her FMLA-covered leave expired.

The court found that FMLA regulations and case taereunder consistently allow an
employer to discharge an employee who has notieeuniiformly applied release-to-work policy
but fails to provide such release before her FMEeAve expires. The court rejected plaintiff's
argument that defendants must also show that tifeymed plaintiff she would be discharged if
she did not provide the requisite certification.heTcourt concluded that because defendants
provided plaintiff notice of a uniformly applied lpgy and plaintiff failed to comply with that
policy, defendants’ termination of plaintiff's engyiment for violating that policy was a
legitimate, nondiscriminatory reason.

Plaintiff's tried to prove pretext by arguing thdéfendants offered inconsistent reasons
for her discharge. The court found that where ehame multiple decision makers, multiple
reasons for a termination that are neither incomsisnor contradictory, as was the case in
plaintiff's situation, do not raise a factual questof pretext. Plaintiff also argued pretext
existed because an individual defendant told hatr ller employer fired plaintiff because it did
not want other workers to expect to be able to takgaid leave in excess of FMLA leave, yet
another employee was permitted to exceed her FMiakd, as was plaintiff during a previous
year. The court found this evidence was insuffitieo overcome defendants’ motion for
summary judgment, explaining, “[tjhe fundamentalkgem with Plaintiff's claim is that the law
governing FMLA retaliation claims, unlike the lawowgerning other retaliation claims,
specifically allows an employer to terminate an Eyee for engaging in protected activity ...
so long as certain requirements are satisfied.taBse the employer uniformly applied its policy
requiring a release to return to work, of whichimi& had notice and by which she failed to
abide, plaintiff's FMLA retaliation claim failed ahndefendants were granted summary judgment.

Summarized Elsewhere:
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Dooley v. United Industries Cor®011 WL 3759731 (S.D. lll. Aug. 24, 2011)

Lewis v. United State$41 F.3d 1174 (9th Cir. 2011)

Mason v. Potter2011 WL 3154907 (S.D. Ind. July 26, 2011)

O’Keefe v. Charter Communications, LL2011 WL 2457658 (E.D. Mo. June 16, 2011)

Pantoja v. Monterey Mushrooms, Inc2011 WL4737407 (C.D. lll. Oct. 6, 2011)

Probasco v. Department of the Air Forcd13 Fed.Appx. 263 (Fed. Cir.)

Rivera v. Rochester Genesee Req'l Transp. Au#®l F. Supp.2d 54 (W.D.N.Y. 2011)

2. Employer [Renumbered Heading (Formerly V.H.2)]

Chaney v. Providence Health Car2011 WL 6354648 (Wash. Ct. App. Dec. 20, 2011)

Plaintiff, an interventional radiologic technolegitook extensive leaves of absence to
care for his wife who was ill. Later, he was tengrdy suspended after he received two written
warnings for failing to show up for an on-call pedcre and appearing unfit for duty. As a
condition of his return to work, his employer regai a medical release from his doctor.
Plaintiff's personal physician provided a full rage. Following his return, the employee showed
numerous signs of fatigue and possible drug usentif tested positive for methadone, which
he was prescribed for chronic back pain. The engrlagked that plaintiff undergo a fithess-for-
duty evaluation with a physician retained by thenpany. The evaluation revealed that plaintiff
had a long history of chronic back pain and anxietgyd that he was taking numerous
medications which could adversely affect his cotregion and decision making abilities. The
retained physician provided a limited release retw plaintiff to work as a general x-ray
technician. The employer asked plaintiff to sigfuth release of his medical records so that it
could gather more information to better understidaeddoctor’s restriction. Plaintiff refused, and
was issued a letter stating, among other things, hle must obtain a release to return to full
duties as an interventional radiologic technicigntlre time his leave expired or his position
would not be held. Plaintiff’'s personal physiciaompleted the certification and stated that
plaintiff could return to work “as soon as Employaiows.” The employer did not ask the
physician for clarification, and subsequently terated plaintiff's employment, citing the
retained physician’s opinion as grounds therefore.

Plaintiff filed suit alleging wrongful discharga violation of public policy and violation
of the FMLA. At trial on the issue of liability, éhjury returned a verdict in favor of the
employer. Plaintiff appealed on the grounds thattttal court should have granted his judgment
as a matter of law. Essentially, plaintiff argudehtthis employer had an obligation under the
FMLA to return him to work following receipt of higersonal physician’s certification clearing
him to return to work. The employer argued it wasiteed to rely on the retained physician’s
report. Alternatively, it argued that the persophysician’s return-to-work authorization was
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gualified by the words “as soon as the Employeovadl,” and pointed back to the conflicting
opinion issued by its retained physician.

The court found in favor of plaintiff, and held th@e was entitled to be restored to his
position based on his personal physician’s cediifon. It noted that “once an employee submits
a statement from [his] health care provider whicticates that [he] may return to work, the
employer’'s duty to reinstate [him] has been triggeunder the FMLA.”Brumbalough v.
Camelot Care Ctrs., Inc.427 F.3d 996, 1004 (6th Cir. 2005). Further, l@riied that the
employer may not request additional informatiort, toay only seek clarification for the serious
health condition for which FMLA was taken. It alseasoned that the “Secretary of Labor did
not intend to make an employee’s job security suibje the nuances of the language in a
doctor’'s note.” Also of note, the court explaindaatt “the FMLA protects the employee’s
medical privacy by having the employer deal witle #mployee’s own health care provider
first.”

Summarized Elsewhere:

Weeks v. Oshkosh Truck Cor@011 WL 5877105 (E.D. Wis. Nov. 23, 2011)

VI. RECORDKEEPING REQUIREMENTS
A. Basic Recordkeeping Requirements
B. What Records Must Be Kept

C. Department of Labor Review of FMLA Records
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CHAPTER 7. PAY AND BENEFITS DURING LEAVE
l. OVERVIEW
. PAY DURING LEAVE
A. Generally
B. When Substitution of Paid Leave Is Permitted
1. Generally
2. Types of Leave
a. Paid Vacation and Personal Leave
b. Paid Sick or Medical Leave

In re Tp. of Parsippany-Troy Hills17 A.3d 834 (N.J. Super. App. Ct. 2011)

In Tp. of Parsippany-TroyHillsan employee of the Township wanted to use pakl si
leave rather than unpaid family FMLA leave wheningktime off from work to care for a sick
relative. The employee told the Township that e ribt wish to take FMLA leave, but the
Township nonetheless sought to require the emplageecomplete the FMLA medical
certification. The employee’s union filed an umfpractice charge with the New Jersey Public
Employment Relations Commission (PERC), claimingt tthe Township could not require the
employee to fill out an FMLA form if the employebase not to use FMLA leave.

The New Jersey PERC decided that the Township rethem a statutory nor a
managerial right to require employees to complatéMLA medical certification if they decline
FMLA leave. The Township appealed to the New JeSeperior court, which affirmed the
PERC decision. The court held that the FMLA medmavider form, clearly intended for
FMLA leave, could not be required when an emplagepiested extended sick leave, not FMLA
leave. However, the court pointed out that emplitngel a managerial prerogative to require sick
leave verification pursuant to its establishedgoli

C. Paid Family Leave
d. Workers’ Compensation or Temporary Disability Betsef
e. Compensatory Time

C. Limits on the Employer’s Right to Require Substdatof Paid Leave [New
Topic]

II. MAINTENANCE OF BENEFITS DURING LEAVE

A. Maintenance of Group Health Benefits
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Generally
What Is a Group Health Plan

What Benefits Must Be Provided

A

Payment of Premiums
a. Methods of Payment
I. During Paid Leave
il. During Unpaid Leave
b. Consequences of Failure to Pay

Cooper v. Smithfield Packing, Inc2011 WL 3207912 (E.D.N.C. July 27, 2011)

Plaintiff brought apro selawsuit alleging defendant terminated his heatthurance
while he was on FMLA leave. The matter came befbeedistrict court on defendant’'s motion
to dismiss. The court found that the allegatiaonshie complaint, taken together and construed
liberally in deference to plaintiff'pro sestatus, suggested plaintiff's group health insceanas
terminated while he was out on FMLA leave. Thertéaund this suggestion was sufficient to
state a claim under the FMLA.

5. When the Obligation to Maintain Benefits Ceases

a. Layoff or Termination of Employment
b. Employee Notice of Intent Not to Return to Work
C. Employee’s Failure to Pay Premiums

Lampley v. IMS Management Services, LLZ21 Fed. Appx. 932 (11th Cir. 2011)

Plaintiff worked as a maintenance technician. WbiteFMLA leave, plaintiff's health
care policy was cancelled because plaintiff faledpay his share of the premiums, although
defendant continued to pay its share. The couappkals sustained the district court’'s summary
judgment for the employer since defendant’s onliigaltion was to maintain plaintiff's health
care coverage under the same conditions that itdvbave had plaintiff not been on leave.
According to the facts before the court, plaintifis obligated to pay a share of the premiums,
just as defendant.

The court further found that plaintiff was restotecthe same and/or equivalent position
to the one he occupied prior going on FMLA leaviee Testored position had the same title, pay,
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and benefits. The only difference was the locatioAccordingly, the court of appeals also
sustained the district court’s judgment on thisnala

d. “Key Employees”
e. Other Circumstances

6. Rules Applicable to Multi-employer Health Plans

B. Employer’s Right to Recover Costs of Maintainingp@p Health Benefits
1. When an Employer May Do So

2. How an Employer May Do So

C. Continuation of Non-Health Benefits During Leave
Generally
Non-Health Benefits Continued at Employer’s Expense

Non-Health Benefits Continued at Employee’s Expense

I

Specific Non-Health Benefits
a. Pension and Other Retirement Plans
b. Lodging
C. Holiday Pay

d. Paid Leave [New Topic]
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CHAPTER 8. RESTORATION RIGHTS
l. OVERVIEW
Il. RESTORATION TO THE SAME OR AN EQUIVALENT POSITION
A. General
B. Components of an Equivalent Position
1. Equivalent Pay
2. Equivalent Benefits
3. Equivalent Terms and Conditions of Employment

Barton v. Zimmer, Inc, 662 F.3d 448 (7th Cir. 2011)

Prior to plaintiff's medical leave, his supervisbad removed most of plaintiff's job
duties, leaving him with only two short-term prdgc While plaintiff was on medical leave,
defendant fired his supervisor for poor managena@t for discriminating against plaintiff on
the basis of his age. Upon his return, becaudeisoformer supervisor’s discriminatory acts,
plaintiff did not have any job duties. The new swyisor assigned plaintiff new duties. When
the supervisor critiqued his performance in thagged, plaintiff suffered a psychological break.
Plaintiff exhausted his remaining FMLA leave anerthtook both short-term and long-term
disability leave. At the end of this period, pl#inaccepted a retirement package from
defendant.

On motion for summary judgment, plaintiff and defant argued only one point —
whether defendant had denied plaintiff benefits ttu@im under the FMLA. Plaintiff argued
that defendant had not reinstated him to his gramition. Defendant argued that they assigned
plaintiff the same job duties he would have recgivad he not taken leave. Affirming the
district court’s grant of summary judgment, the egdp court noted that, throughout the period of
his leave and upon his return, plaintiff had mamdd his pay, benefits, title, and rank. The
court characterized the change in plaintiff's jaltiels as “inevitable,” given the circumstances of
his prior supervisor’'s departure and his lack of gluties upon return. The court held that, based
upon the evidence, the change in job duties woakkhoccurred whether or not plaintiff had
taken leave.

Breeden v. Novartis Pharmaceuticals Corp46 F.3d 43 (D.C. Cir. July 8, 2011)

Plaintiff worked in a sales position for defendamh. November 2004, plaintiff notified
defendant that she was pregnant and would need FMb#e in the spring. Defendant had
decided to realign its sales force in Septembed201@ did not implement its plan until January
2005. At that time, defendant changed plaintifédes territory to hospitals that she considered
to be less prestigious. In 2008, defendant createtew sales territory and combined two
existing territories, one of which was plaintiffs) free up funds to staff the newly-created
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territory. This restructuring led to plaintiff'sopition being eliminated in 2008. Plaintiff then
filed suit, alleging that defendant interfered witer FMLA rights by failing to return her to a

substantially equivalent position after her matgrteave in 2005. Plaintiff also alleged that the
2005 realignment of her accounts was retaliatodythat it caused her discharge in 2008.

The court upheld summary judgment in favor of ddém on the interference claim,
finding that plaintiff had the same job title anachtpensation after the 2005 realignment that she
had previously. In addition, she actually perfodneetter and received more substantial salary
increases after the realignment. Lastly, her camplthat she had less prestigious hospitals in
her new territory did not impact tangible or measle parts of her job. The court also upheld
summary judgment for defendant on the retaliatiamg finding that there was no “continuous
succession of events” between the 2005 realignienathtthe 2008 discharge. Defendant did not
decide to discharge plaintiff until after a new rager was hired to oversee the sales force and
that manager hired a consultant to recommend clatogthe sales structure. The court found
that these intervening events, and not the 200gneaent, led to plaintiff's discharge.

Duchateau v. Camp Dresser & McKee, In@011 WL 4599837 (S.D. Fla. Oct. 4, 2011)

Plaintiff worked for defendant, an engineering salting firm as a “project lead” in its
Management Consulting Division. Plaintiff had besemsidered for a project management role
in mid-2008 for a “Go Green” project for one of deflant’s client. In August 2008, plaintiff
announced her intention to take maternity leavdanuary 2009 — the approximate time “Go
Green” would be implemented. Around the same tipiaintiff overheard a manager tell
another employee that plaintiff was “irresponsibie’ getting pregnant when she was supposed
to be managing the “Go Green” project. Plaintitismot taken off the project, but because of
her planned leave, defendant reevaluated its pegposanagement team. Defendant hired
another woman to take plaintiff's place. At thate, defendant determined that plaintiff would
work as deputy project manager under the new hithput any impact on her compensation or
benefits. A male employee was assigned to servimtaem deputy project manager while
plaintiff was out on leave. The assembled teamkearon the project during the fall of 2008,
prior to plaintiff's leave. During that time, pfdiff and the project leader disagreed about
various aspects of the project. In December 288&ndant informed plaintiff that she had been
removed from the project. After a subsequent, rmortétional discussion with others on the
project, plaintiff stated that she would never work another project for that particular client.
The project manager considered plaintiff to hawegreed from the project.

In January 2009, plaintiff started her maternidave. At the same time, plaintiff's
division experienced a significant decrease in Voa#t. Defendant laid off employees in
plaintiff's division, including the interim deputjirector of the “Go Green” project. Plaintiff had
not been laid off, and she returned to work atehd of her leave. Plaintiff's hours, though,
continued to drop in connection with her divisioe@ntinued decrease in workload. She later
received and accepted a job offer from one of didatis competitors. Defendant and plaintiff
thereafter mutually agreed that she would be valilgt laid off so that she could receive a
severance payment.

Plaintiff sued alleging interference with her FMLAghts and retaliation for taking
FMLA leave. Defendant moved for summary judgmeNbting that plaintiff conceded that she
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had returned to the same position at the conclusidrer leave with a normal workload until the

division suffered a slow down overall, the counhclaided that her removal from the “Go Green”

project was not a change in position, but merelshange in project assignment that had no
impact on her compensation, benefits, or termsrgdleyment. As such, defendant, according to
the court, did not interfere with plaintiff's riglf reinstatement.

Regarding her retaliation claim, plaintiff argutdit defendant retaliated against her by
removing her from the “Go Green” project prior terftommencing leave and keeping her off
the project after she returned. The court condutiat she established a triable issue of fact as
to whether she suffered an adverse employmentraatid whether a causal connection existed
between it and her FMLA leave. Applying the Supeetourt’s decision iBurlington Northern
& Santa Fe Railroad Co. v. Whjtéhe court concluded that plaintiff's removal frahe “Go
Green” project was an adverse employment actiopdigposes of her retaliation claim under the
FMLA. Further, the court concluded that the tengbpoproximity between plaintiff's
announcement of her plan to take leave and thesidecio remove her from the project — just
over a week — creates an inference of causatidre court also found that plaintiff was able to
demonstrate a fact dispute over whether defendagd'son for removing her from the project —
that her performance was substandard — was preésduse she introduced evidence that she
had performed to expectations on other similarqmtsj that others expressed a desire to have
her on the project, and the other employee’s nega@ibmments upon learning of her pregnancy
“reflect[ed]...disapproval of [plaintiff's] pregnancy Consequently, the court granted in part
and denied in part defendant’s motion for summadginent.

Laing v. Federal Express Corporatior2011 WL 4102155, (W.D.N.C. Sept. 14, 2011)

Plaintiff worked as a courier for defendant for o2 years. Plaintiff had a disciplinary
history, including an overturned discharge forifglag company documents. In 2008, plaintiff
requested leave under the FMLA to treat pneumoftafirst, the station manager denied
plaintiff's request for FMLA leave and requestedttshe report to work, before reviewing the
paperwork plaintiff submitted. After reviewing tipaperwork, defendant granted her request.
About a month after her request, plaintiff severglpired herself while making a delivery.
Plaintiff's injury required her to attend physidhlerapy. Plaintiff’'s manager requested her to
postpone the therapies until they found someoneot@r her route. Although plaintiff began
attending physical therapy during her lunch tintee did not request leave time for her injury.
After four weeks of physical therapy, defendantuexied her to discontinue attending therapy
during her lunch breaks because it was interfenitg her work. After several months, plaintiff
requested leave for surgery and defendant grahedetive. Notwithstanding, before she went
on leave, two managers made comments regardingplbesecurity. When plaintiff returned to
work, her route had far fewer stops than her nonmatle. On the same day, she was notified that
she was placed on paid investigative suspensiomafsification of company records. Plaintiff
was discharged a few weeks later.

In dismissing plaintiff's FMLA claim that defendafdiled to restore her to her previous
position, the court reasoned that plaintiff did podve that defendant failed to provide plaintiff
with the same or equivalent position when she netito work. Specifically, the court reasoned
that plaintiff's employment history supported defant’s assertion that plaintiff was reinstated
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to a full time position. Additionally, the courtdk into consideration that plaintiff received full
time pay from the day she returned from FMLA uhgt termination.

The court found that plaintiff's claims based om peeumonia and physical therapy were
time-barred. The FMLA imposes a two year statutelimitations unless it is shown that
defendant willfully violated the act. If plaintiffroves willful violation, a three year statute of
limitation is imposed. In the case at hand, thertcoeasoned that, at most, defendant was
negligent when it asked plaintiff to return to wdr&fore reviewing the medical records, but no
evidence was shown that the manager willfully viethplaintiff's FMLA rights. In regards to
the physical therapy, the court found that plairdii not request leave to attend therapy, and
when she was informed that she could not contittiemding physical therapy during her lunch
time, she did not request an accommodation. Inifgdhat defendant did not willfully violate
the FMLA, the court turned to defendant’s histofygmanting plaintiff's requests for leave, both
prior to and after the physical therapy situati@efendant’s failure to suggest intermittent
FMLA leave to plaintiff did not rise to the level willful misconduct.

Summarized Elsewhere:

Lampley v. IMS Management Services, LLZ21 Fed. Appx. 932 (11th Cir. 2011)

Il CIRCUMSTANCES AFFECTING RESTORATION RIGHTS

A. Events Unrelated to the Leave

1. Burden of Proof

Summarized Elsewhere:

Cox v. Wal-Mart Stores In¢c 2011 WL 2632086 (9th Cir. July 6, 2011)

Wellington v. Lane County2011 WL 6019216 (9th Cir. Dec. 5, 2011)

2. Layoff

Coon v. Central Washington Hospita011 WL 5025269 (E. D. Wash. Oct. 21, 2011)

Former administrative assistant brought suit atiggiefendant interfered with her FMLA
rights when it terminated her employment duringa@uction in force. Defendant filed a motion
for summary judgment and moved to strike the porta§ the decision-maker’'s deposition
testimony discussing her treatment of and intepastwith several employees who took FMLA
leave during their employment with defendant. Trict court denied the motion to strike
finding that, although evidence of the decision-eraktreatment of others was not admissible as
evidence of a pattern of conduct, it was admisgibhow intent of a common decision-maker.

The court, however, ultimately granted defendanttgion for summary judgment. As
an initial matter, the court rejected defendansseation that there was no failure to reinstate
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because plaintiff had been reinstated following heave. Because plaintiff was taking
intermittent FMLA leave at the time of her discharthe court found she was in the posture of
an employee seeking to vindicate her right to tabesnent under the FMLA and, as a result,
defendant bore the burden of proving there wasgdirigate reason to deny reinstatement by
laying off plaintiff. The court found, however, ah defendant met this burden because
undisputed evidence demonstrated plaintiff would Imave been reinstated regardless of her
intermittent FMLA leave. Specifically, the evidenshowed defendant was in financial distress,
the decision-maker was resistant to laying off ameyérom her department, including plaintiff,
and her undisputed rationale for choosing the amhtnative assistant position was that it would
have less of a negative impact than the eliminaticany other position in the department.

Gutierrez v. Grant County2011 WL 1654548 (E.D. Wash. May 2, 2011)

Plaintiff was laid off while on FMLA leave, allegddue to budget cuts. The employee
brought a claim against the employer for FMLA retidn and interference, and the employer
filed a motion for summary judgment.

With respect to plaintiff's failure to reinstateaoh, the employer argued that its budget
cuts were a legitimate reason to deny the emplsyeeinstatement and asserted that her
discharge was not related to her leave. The distourt, however, found that the employee
presented sufficient evidence that would allow at-fander to conclude that defendant
considered the employee’s FMLA leave as a negatastor when eliminating her job.
Specifically, the court found that the employer diot provide specific details regarding the
justification for plaintiff's discharge and thatetkevidence regarding the details of the employer’s
financial state did not clearly support a layoff.

Moreover, the court noted that the elimination bé tposition occurred during the
employee’s leave and found that close temporal ipribx between protected leave and a
decision to eliminate a position may alone be ehdogrevent summary judgment. Further, the
court noted that the employee was not offered amotvailable position, even though a
temporary employee, for which the employer hadag @ fee, was hired. The court found that
these factors combined to constitute enough evaldoc raise an issue of material fact,
precluding summary judgment as to the employee’s &lmterference claim.

The court dismissed plaintiff's retaliation clairfinding that she asserted only an
interference claim since the Ninth Circuit limittaliation claims to those “where an employer is
accused of discriminating against an employee fgposing practices made unlawful by the
FMLA, or for instituting or participating in FMLA ioceedings or inquiries.” Because plaintiff
did not oppose her discharge until after it her lympent ended, the employer could not have
retaliated against her for her opposition.

Packard v. Massachusett8011 WL 4549199 (D. Mass. Sept. 28, 2011)

Prior to plaintiff's leave, Defendant Boyce wagpamted as Director of Massachusetts
Emergency Management Agency ("MEMA"), and he anwgednthat he was re-organizing
MEMA. At that same meeting, he thanked plaintdf her years of services even though she
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was merely going on leave. MEMA was re-organizadintiff's position was eliminated, and
she was discharged because there was no compaa@teon for her. Plaintiff was the only
person who was discharged in the re-organizatibortly before plaintiff's leave ended, though,
MEMA created the position of Associate Director Déchnical & Support Services, which
entailed 60% of plaintiff's former duties. She dhdt formally apply for the position, allegedly
because Boyce made it clear that she was not neturm MEMA.

Plaintiff alleged MEMA violated her right to be nstated to a comparable position. The
court dismissed this claim noting that there wascomparable position. The court also noted
that Boyce had made it clear he was re-organiziegAgency prior to her going on leave and
that there was no evidence the re-organizationaya®-text for her discharge.

However, the court found that plaintiff had prasensufficient evidence to call into
guestion whether MEMA's refusal to consider hertf@ new Associate Director position was
retaliation. The court was persuaded by the fhat Boyce had told plaintiff that the re-
organization could not await her return, but did fib the position for months after plaintiff
would have returned from leave. In addition, arpeleose position had been eliminated in the
reorganization was allowed to take an interim pasifor several months, whereas plaintiff, who
was just months shy of being vested for retiremenas not allowed to do the same. Defendant
offered a legitimate, nondiscriminatory reasongtaintiff's discharge, claiming plaintiff did not
have the gqualifications or experience necessaryi®mew position. The burden of persuasion
then shifted back to plaintiff to establish thaisthreason was pre-text for discrimination. The
court held that plaintiff had satisfied the lasigg of the burden shifting analysis, noting that
MEMA misjudging plaintiff's qualifications could qgrobative of pretext.

Winterhalter v. Kykhuis Farms, In¢.2011 WL 2148524 (W.D. Mich. May 31, 2011)

Plaintiff worked for a pork producer that had npli farms and herds. Plaintiff
performed poorly, but better than two other empésye’ho worked with a certain herd. After
plaintiff fell in one of defendant’s barns, he neddsurgery. He left on approved FMLA leave
on October 12, 2009, and returned January 4, 20L8t before his return, his supervisor called
asking when he would return. Defendant fired ition the day he returned, stating they had
downsized the herd and eliminated his position. feB#ant also criticized plaintiff's
performance.

Plaintiff claimed defendant interfered with his higto reinstatement by firing him.
Defendant had the burden of proof to show thatngfaiwould have been fired even if he had
not been on FMLA. Defendant’s reduction of itschand elimination of staff was due to a long-
term financial crisis. With the herd size reducadthe farm where plaintiff worked, two
employees were sufficient to complete the workairRiff was paid the highest and the work
could be completed adequately by the other two eyegs at that location. Thus, the court
found there was no genuine issue of material aghtether Plaintiff would have been fired if he
had not taken leave.

The court also granted summary judgment to defendarplaintiff's retaliation claim,
despite that he establishe@rana faciecase of retaliation, because defendant had a dertigioh,
legitimate, non-discriminatory reason for his dege, job elimination in response to a
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reduction-in-force, and plaintiff had no reasongteof that defendant’s reason was pretext for
discriminatory conduct.

Wolpert v. Abbott Labs2011 WL 4073508 (D.N.J. Sept. 12, 2011)

Plaintiff alleged defendant violated her rightrenstatement under the FMLA when it
included her in a reduction-in-force (“RIF”) andmenated her employment while she was on
maternity leave and failed to offer her an equintlgosition with the company. Defendant
moved for summary judgment, arguing that the engd#owas not entitled to reinstatement
because the evidence established that she woulel b@en included in the RIF regardless of
whether she was on leave.

The court noted that under the FMLA, an employdarneng from a qualified leave is
entitled to resume her former position or an edeiviaposition with the employer. Under 29
U.S.C. § 2614(a)(3)(B), however, the FMLA does eptitle an employee to a right, benefit or
position to which she would not have been entitted she not taken the FMLA leave. The
court rejected plaintiff's argument that defendaeéeded to proveoth that: (i) she would have
been discharge even if she had not been on the Fbtivered leave; and (ii) at the conclusion
of her leave, it had offered to reinstate her toeguivalent position. The court held that
defendant only needed to establish that it woulehacluded plaintiff in the RIF and reasoned
that if plaintiff, simply by virtue of being on aRMLA-covered leave, could demand an
equivalent position upon returning from that leasbe would receive a benefit that was
unavailable to the other employees who had bedndead in the RIF, which would violate 29
U.S.C. 8§ 2614(a)(3)(B). Accordingly, the court mped defendant summary judgment, finding
defendant had met its burden of establishing thabuld have included plaintiff in the RIF even
if she had not been on leave.

Summarized Elsewhere:

Blakley v. Schlumberger Technology Cor2011 WL 3503318 (8th Cir. Aug. 11, 2011)

3. Discharge Due to Performance Issues

Furtado v. Standard Parking Corporatigr2011 WL 5101332 (D. Mass. Oct. 27, 2011)

Plaintiff alleged defendant interfered with the e of his rights under the FMLA and
retaliated against him for exercising his rightddemthe FMLA. Plaintiff — who had had an
extensive history of disciplinary issues, includimgurring exorbitant bills on his employer-
provided mobile phone that resulted in a threesisgpension just prior to the events in question
— met with a physician, who completed a “Certificatof Health Care Provider” form pursuant
to the FMLA, which stated that plaintiff’'s psychgioal issues prevented him from working and
that he would benefit from a three-month leaveeiteive intensive treatment. Plaintiff showed
this form, as well as additional medical documeargtto his supervisor. Upon presentation of
the medical documentation, the supervisor suggektedlaintiff take a two-week paid vacation
while the supervisor looked into plaintiff's opt®mnder the FMLA, and plaintiff followed this
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suggestion. While plaintiff was on this vacatidms supervisors discovered that plaintiff had
once again incurred exorbitant charges on his eysplprovided mobile phone, including during
prior periods of suspension. As a result, pldintds discharged during his two-week vacation.

Defendant moved for summary judgment on all pl#isticlaims, which the court
granted. On plaintiff's FMLA interference claimhe court held that the parties disputed only
whether defendant could have discharged plaingéihethough he was on leave at the time. The
court further held that plaintiff had failed to saia genuine issue of material fact as to the tausa
relationship between his request for leave andshissequent discharge, despite plaintiff's
speculation that his dismissal was due to his reifioe FMLA leave.

On plaintiffs FMLA retaliation claim, the court ted that the employer had already
taken an adverse employment action — the threesdsgyension — against plaintiff before he had
ever asked for leave. As a result, the court p&dhtiff failed to establish that his employer’s
decision to terminate his employment was made ts&chea sought protection under the FMLA.

Harris v. HIP_ Administrators of Fla., Inc, 2011 WL 1103753 (S.D. Fla. Mar. 24, 2011)

Plaintiff was placed on a performance improvenm@ah which required her to meet a
sales goal in order to keep her job. On the lagtadahe plan period, plaintiff left work early,
visited her doctor, and notified defendant that sloelld be taking an FMLA leave. Defendant
discharged plaintiff shortly thereafter because $edes report showed her achievement of 98
sales fell short of the 111 sales required undeptan.

Plaintiff filed suit, claiming her discharge whibem FMLA leave interfered with her rights
under the FMLA, and that she was entitled to reiteshent to her position and a reasonable
amount of time to complete her performance impramnplan. Plaintiff relied on 29 C.F.R. 8
825.215(b), which provides: “If an employee is nader qualified for a position because of the
employee’s inability to attend a necessary coumeew a license, fly a minimum number of
hours, etc., as a result of the leave, the emplelad be given a reasonable opportunity to fulfill
those conditions upon return to work.” The courirfd that plaintiff was discharged because she
failed to make a certain number of sales withinedain time period, after receiving several
warnings, and not because she was purportedly lifigdadue to lack of training or licensure.
Thus, her interference claim failed. For the sae@sons, the court found that defendant had a
legitimate, nondiscriminatory reason for dischaggimplaintiff. Consequently, plaintiff's
retaliation claim failed as well. Accordingly, tkeurt entered summary judgment for defendant.

Pearson v. Unification Theological Seminary385 F. Supp. 2d 141 (S.D.N.Y. 2011)

Plaintiff, suffering from bipolar disorder, brouglan FMLA retaliation claim
against her employer. The employer claimed pldih@id been terminated after disruptive
behavior, property damage, and threats of harmeaddd to her supervisor after building
security called the police and emergency servieceplaintiff, which transported plaintiff
to a hospital for 72 hours of observation. Pléindrgued they fired her after her
hospitalization for bipolar disorder, which quaddi her for FMLA leave. Defendant
moved for summary judgment.
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The court ruled that either a retaliation or arifdgrence theory, plaintiff could not
raise an issue of material fact. Assuming thatr$teas stay at the hospital constituted
FMLA leave, the court found plaintiff would havedreterminated regardless of that leave
and the employer was not liable for “interferingithvplaintiffs FMLA leave. Further,
the court found that even if plaintiff could maket@ prima faciecase of retaliation, she
did not provide any evidence a reasonable factefintbuld use to conclude that the
employer’s explanation for discharging her wasgxet

4, Other

Eason v. Berrien County School DistricP011 WL 901083 (M.D. Ga. Mar. 14, 2011)

Plaintiff was employed by the Berrien County SdhbDtrict as an assistant manager of
the high school cafeteria. In early 2008, Ms. Basmuested and was granted a six week leave
under the Family Medical Leave Act ("FMLA") in ond® undergo surgery. When she returned
from her leave on April 21, 2008, she was infornieat she was being demoted from assistant
manager to cook. Plaintiff brought both interfeze and retaliation claims against defendant,
alleging it had violated her FMLA rights by failinp restore her to the same or equivalent
position after taking an FMLA leave.

Defendant moved for summary judgment and the ggrartted the motion. In support of
its motion defendant produced evidence that whieEnpff was out on leave, others had
discovered that she had failed to properly perftmeninventory duties of an assistant manager
on numerous occasions. Additionally, plaintiff Haekn warned about certain problems with her
work performance before she went out on leave pdaudtiff admitted these deficiencies.

The district court explained that the right of anptoyee to be reinstated to the same or
an equivalent position after taking FMLA leave & an absolute right. Rather, an employer can
deny reinstatement to the same position if it camahstrate that it would have taken the same
action had the employee not been on FMLA leavellowing Eleventh Circuit precedent, the
district court explained that even where there haéeen no reported problems with an
employee's work performance before going out orogepted leave and such problems come to
light only after the employee is on leave, an erggtas still within its rights to discharge and/or
demote an employee. Thus, the court held thatatiethat the employer did not discover the
full extent of the inventory problems until plaffitivas on leave did not alter the court's analysis,
and it granted defendant summary judgment.

Rodriguez v. Univ. of Miami2011 WL 3651224 (S.D. Fla. Aug. 19, 2011)

Plaintiff alleged defendant interfered with heghts under the FMLA and retaliated
against her for exercising her rights. Specificatilaintiff alleged she was demoted and then
fired for taking FMLA leave. The court held thaitb claims failed because plaintiff failed to
show that she was denied reinstatement and dissthéerause she took leave under the FMLA.

79



As to the interference claim, the court noted thatright to reinstatement is not absolute.
If an employee would have been demoted or firechéfvehe had not taken FMLA leave, she is
not entitled to maintain her pre-leave positionheTevidence demonstrated that plaintiff had
experienced friction with her supervisor and woegkfprmance problems before taking FMLA
leave. The court found that because of plaintif€sord of poor work performance pre-dating
her leave, plaintiff would not have been entitledrétain her job had she not taken leave.
Accordingly, the court entered summary judgment defendant dismissing the interference
claim.

As to the retaliation claim, the court found noidewmce of a causal link between
plaintiffs FMLA leave and the adverse employmewti@n. The only connection between
plaintiff's FMLA leave from October 2009 to Janua#y 2010, and her separation from
employment on February 15, 2010, was the tempa@timity between the two. The court
held, however, that close proximity in time betweée protected activity and the adverse
employment decision does not, standing alone, ksitad causal connection. The court found
that even if there were a causal connection, defeindad a legitimate reason for its actions:
prior to plaintiffs FMLA leave there was a longshory of friction with her supervisor. Even if a
jury believed all of plaintiff's factual evidencéhe facts did not support any inference that
defendant discharged plaintiff because she took AN#ave. Accordingly, the court entered
summary judgment for defendant.

Summarized Elsewhere:

James v. James Marine, Inc2011 WL 3417102 (W.D. Ky. Aug. 4, 2011)

Partridge v. City of Cincinnati 2011 WL 5878388 (S.D. Ohio Nov. 23, 2011)

B. No-Fault Attendance Policies

Bell v. Dallas County2011 WL 2672224 (5th Cir. July 8, 2011)

A disease intervention specialist who suffered frallergic rhinitis and ceruminosis
(excessive earwax secretions) was frequently aldsemt work before he became eligible for
FMLA. He was repeatedly warned about these exeesdbsences. After he became eligible
for FMLA, the Dallas County Department of Healthdatluman Services granted him
intermittent leave. Thereafter, the employee cumd to miss multiple work days. His
employer warned that if it continued, he would Hacpd on full-time FMLA unless his
physician approved his return to work on a fulldifmasis. His physician did so. However, the
employee’s absences continued. His employer tbéfiad him he had been placed on full-time
leave. He responded in a letter that he did mpest to use his FMLA leave and that he had no
“need to exhaust” his FMLA leave “at this time.h teply, his employer informed him that all
future absences would then be treated as unexausgdvould result in disciplinary action.
Shortly thereafter, he missed five days of work armd discharged for violating the attendance

policy.

Both parties moved for summary judgment on plaistiFMLA claims. Defendant
argued that plaintiff had failed to properly raee interference claim. The district court only
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discussed plaintiffs FMLA retaliation claim, butamted defendant summary judgment on all
“claims.” The Fifth Circuit affirmed the decisian the retaliation claim, reasoning that plaintiff
was not fired because he sought or used FMLA lem#tead, he was discharged for violating
the attendance policy. However, because the distaurt did not squarely rule on plaintiff's
alleged interference claim, that issue was remanded

Summarized Elsewhere:

Anderson v. Nissan North America, Inc2011 WL 4625647 (S.D. Miss. Sept. 30, 2011)

C. Employee Actions Related to the Leave

1. Other Employment

Edward v. San's West, Inc2011 WL 3957531 (D. Utah Sept. 7, 2011)

In February of 2008, plaintiff was granted a matlieave pursuant to the FMLA for
persistent problems with his back. Mr. Edwards takén FMLA leave from Sam's Club on five
previous occasions, three times in 2005 and twic2006. Before going on leave, he signed a
2008 Leave of Absence Request attesting that Hg fulderstood defendant’'s "Leave of
Absence Policy."

In addition to working for defendant, plaintiffsal maintained part-time self-employment
where he provided tax return and accounting sesvamed assisted individuals in obtaining
mortgages. When defendant learned that plawaff engaged in outside employment while on
his 2008 FMLA leave, it launched an investigatidlaintiff admitted he had been working on
an outside business and his employment was theninated. Plaintiff brought a lawsuit
alleging violations of the FMLA for wrongful intesfence with his FMLA rights and for
defendant's wrongful failure to reinstate him fallng his leave.

Defendant moved to dismiss plaintiff's FMLA claims a motion for summary judgment
and the court granted that motion. Plaintiff m&de arguments in opposition to that motion.
First, he claimed he had not been physically gideiendant’s full policy containing the
provision prohibiting other employment during leawben he went out on his 2008 medical
leave. Second, he maintained that his employembagreviously penalized him for working at
another part-time job while out on his previous FMleaves of absence. In addressing these
two arguments the district court held first tha¢ tAMLA did not contain a specific requirement
that an employer print out and hand over to an eyad its full written leave of absence policy
if it made clear to the employee that the full pplcould be obtained through the Company's
intranet and employees were trained on how to hesestystem. Second, the court found that the
reason his employer had not previously enforced"tlze outside work" rule against plaintiff
during his previous leaves was because it was umawfahis other employment until his most
recent leave.

2. Other Activities During the Leave
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Campbell v. Verizon Virginia, Ing.2011 WL 4073143 (E.D. Va. Sept. 13, 2011)

After approximately ten years of employment, piffinbegan to gamble. Soon
thereafter, plaintiff began to suffer from seveepiéssion, migraines, and stress-related anxiety.
He applied and was approved for intermittent lelawen work. The approval document did not
contain any explicit limitations on how plaintiffag to spend his time during intermittent leave
periods. In August 2009, plaintiff invoked his entittent FMLA leave, stayed at Caesars
Atlantic City Hotel & Casino for three days, ancespat least some of that time gambling. The
company discharged him when it learned that he geasbling at a time during which he had
invoked his pre-approved FMLA leave.

The court held that the temporal proximity in tilmetween the two events -- plaintiff was
discharged just days after he returned from FML&vée-- was sufficient to establish a causal
link for purposes of establishingpaima faciecase.

However, the court granted the company’s motianstonmary judgment, holding that
“neither the FMLA, nor common sense, can authaaize&mployee to ... enjoy what amounts to
a vacation while telling his employer that he isksand incapacitated.” In doing so it rejected
plaintiff's argument that the company could not lpbit his use of FMLA leave to gamble
because it had placed no restriction on what pfasduld or could not do during his leave. The
court found that plaintiff's argument ignored th@bVious, inherent limitation that the absence in
guestion must relate from thapproved FMLA purpose- in this case, to address medical or
mental conditions, such as migraine headachesyes@apression, and anxiety.” The court
further held that “taking time off to enjoy a mim&cation gambling is not conceivably within the
bounds of FMLA leave” and that it was within thengmany’s right to guard against such abuse.

Pelegrino v. Communications Workers of America, AKLIO, CLC, 2011 WL 1930607
(W.D. Pa. May 19, 2011)

Plaintiff brought an FMLA interference claim agdinser employer. Plaintiff
travelled to Cancun Mexico during her FMLA leave fecuperation after surgery. She
was discharged since this violated the employez@vé policies. Defendant filed for
summary judgment. Plaintiff argued the travel niesbns in the leave policy were not
explained clearly to her, the travel was not inegstesit with her recovery, and there were
genuine issues of material fact. The court ruled defendant and granted summary
judgment. The court found that there was evidetheg the employer disseminated its
policies to its employees, and she violated ailmgite workplace policy.

Summarized Elsewhere:

Danek v. County of Coak2011 WL 5979880 (N.D. Ill. Nov. 29, 2011)

Tillman v. Ohio Bell Telephone C02011 WL 2682405 (N.D. Ohio July 11, 2011)

3. Reports by Employee
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4. Compliance With Employer Requests for Fitness-fatyDCertifications
5. Fraud

Tillman v. Ohio Bell Telephone C02011 WL 2682405 (N.D. Ohio July 11, 2011)

Plaintiff suffered from a chronic back conditiorathresulted in two to three days of pain
each month. His doctor determined that it was issgme to predict when those episodes would
occur. After approving intermittent leave, plaifisi employer noticed that he frequently took
leave adjacent to days off and holidays. In addjtihe began to inform his supervisor in
advance of the need for leave despite his doctopimion that the episodes could not be
predicted. A private investigator hired by the émgpr observed plaintiff working in his yard
and garage, driving his family around, bending, aifithg wood on days he was using
intermittent leave. After reviewing the footagedaconsulting with a physician, the employer
fired plaintiff.

The court determined that plaintiff's claim was ab to the honest belief rule. In order
to survive summary judgment, plaintiff was requitegut forth evidence that demonstrated that
the employer did not honestly believe in the pnaftenon-discriminatory reason for the adverse
employment action. The question was whether thpl@yer made a reasonable and informed
decision before taking the adverse employment maction employer does not violate the FMLA
if it honestly believes based on particularizedddbat the employee abused his leave.

In this case, the court held, the employer madsaaanable and informed decision when
it terminated plaintiffs employment for abusingshieave after reviewing the private
investigator’s finding and consulting with a phyait Defendant’'s motion for summary
judgment was granted.

Summarized Elsewhere:

Campbell v. Verizon Virginia, In¢.2011 WL 4073143 (E.D. Va. Sept. 13, 2011)

Hayes v. lll. Dept. of Correction®2011 WL 4946751 (C.D. lll. Oct. 18, 2011)

D. Timing of Restoration
V. INABILITY TO RETURN TO WORK WITHIN 12 WEEKS

Fleck v. Wilmac Corp, 2011 WL 1899198 (E.D. Pa. May 19, 2011)

In early August 2008, plaintiff notified her emgér that she needed surgery on her ankle
stemming from a previous injury, and she requeshexit-term disability and FMLA paperwork.
Soon after, her supervisor issued a written dis@py notice to plaintiff relating to an incident
in which plaintiff had placed a speed restrictor arpatient's wheelchair. In October 2008,
plaintiff had to request the FMLA paperwork a setdime because she had not yet received it.
The day before her scheduled FMLA leave, she |eatingt the employer had not yet submitted
her paperwork, which meant she would receive nonme following her surgery. In addition,
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when the paperwork was submitted, it allegedly aimetd some errors that reduced her benefits.
Plaintiff began her FMLA leave in late Novembern éarly February, plaintiff advised her
employer that she was able to return to work ath@dule of four hours per day and submitted a
doctor's note stating that she could increase bershover a period of six weeks. The next day,
her supervisor and Human Resources Director infdrhez that because she was unable to work
eight hours per day, she was going to be dischaag#te end of her FMLA leave. In response,
plaintiff obtained a note from her doctor statihgttshe could work a full eight hours if she had
a break every hour. Regardless, her employmentevasnated. Among other claims, plaintiff
sued her employer for interference and retaliatioder the FMLA, and defendants moved to
dismiss.

The court dismissed plaintiff's interference clalmat only to the extent it was based on
allegations that defendant denied her reasonaldenanodation or discharged her during her
last week of leave. The FMLA does not require anpleyer to make any reasonable
accommodation for a returning employee. Furthiegni employee is unable to perform an
essential function of the position, the employes ha right to reinstatement. Because plaintiff
admitted that she could not return to work withaat accommodation - either working four
hours per day or taking a break every hour - she m@ entitled to reinstatement and her
interference claim failed in that respect. Howeube court refused to dismiss her interference
claim as to allegations relating to the unwarrantistipline and delays in processing the
paperwork, as an employee may allege denial offlierty showing her employer "chilled" her
desire to take FMLA leave.

The court also refused to dismiss her retaliati@mt both in relation to her discharge
and disciplinary action. As to her discharge, tbeart refused to accept defendants' argument
that, where a plaintiff cannot return to work witlhcaccommodation and thus has no right to
reinstatement, termination is not an adverse adtompurposes of an FMLA claim. The court
reasoned instead that the focus in a retaliatige ¢aon the subjective motive of the employer in
denying reinstatement. The court explained thatfdélet that an employer has a legal right to
terminate employment in such cases is not a comglefense to a retaliation claim, as unlawful
considerations may have nevertheless played a Adeo the disciplinary action, the court held
that such discipline could constitute adverse egmpént action for purposes of a retaliation
claim because it could dissuade a reasonable wénkarexercising her rights under the FMLA.
Thus, dismissal was improper.

Haynes v. The Community Hospital of Brazospo?011 WL 43315 (S.D. Tex. Jan. 5, 2011)

Plaintiff's employment was terminated when shéethio return to work after exhausting
her FMLA leave and her extended medical leave.nRthiwas a long-time employee of
defendant hospital and had consistently receivedrédble performance reviews and promotions.
In 2005, plaintiff married and moved to a city thaquired a three-hour commute. Her
subsequent request for a modified three-day wotiedgle was initially granted, but then
reversed when the hospital came under new leagerstaintiff soon after requested and
received FMLA leave. Defendant offered plaintiffrpgme work but plaintiff rejected this
accommodation. After plaintiff exhausted her FML#&aVve, she was placed on an extended
medical leave. After plaintiff exhausted the extemanedical leave, she failed to return to work
and was then discharged. Plaintiff brought suéinsing that her discharge was in retaliation for
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exercising her rights under the FMLA and for demagda reasonable accommodation.
Defendant moved for summary judgment.

The court stated that plaintiff's FMLA claim musilf because she exhausted the time
that the statute allowed and then refused to retunvork. Defendant’s reason for discharging
plaintiff rested on plaintiff's failure to accephd proffered accommodation and her failure to
return after she exhausted her benefits. Eachesktheasons was a legitimate nondiscriminatory
basis for terminating plaintiff's employment, anldiptiff failed to show that either were pretext.
Accordingly, the court entered summary judgmentdiegiendant on this issue.

Hearst v. Progressive Foam Technologies, 1n641 F.3d 276 (8th Cir. 2011)

Plaintiff, who had been on medical leave for ne&olyr months at the time he was fired
for job abandonment, brought action against defetydalleging interference and retaliation
based on plaintiff's FMLA leave. Defendant had takenly granted plaintiff ten weeks of
FMLA leave before plaintiff reached his one-yeamniaarsary eligibility date, so defendant
counted those ten weeks in plaintiff's total FMLAtidement when it discharged plaintiff.
Employee claimed those initial ten weeks could m®icounted against his twelve-week FMLA
entitlement, thus his discharge constituted FMLAeiference. The district court held that
plaintiff's failure to notify defendant of his cantied unavailability once his 12 weeks of FMLA
leave were exhausted gave defendant an indeperadesain to discharge plaintiff.

The Eighth Circuit affirmed summary judgment forfetedlant on the FMLA retaliation
and interference claims, finding that under eitteculation, plaintiff failed to show that he had

been prejudiced by the discharge since he wasastilmedical leave well past the 12-week
expiration of his leave.

Heidger v. Gander Mountain C92011 WL 3665155 (E.D. Mich. Aug. 22, 2011)

Plaintiff, a gunsmith for Gander Mountain, losethse of his left hand. He stopped
working in July 2009, had surgery in December, avas ready to return to work in mid-
February 2010. Plaintiff never applied for FMLA Yea but his doctor did so on his behalf and
without his knowledge. He also never received lgteer granting him leave through late
October 2009. When his leave expired, the emplyand a replacement gunsmith who started
in early February 2010. Plaintiff sued for inteeiece and retaliation under the FMLA after he
was not rehired. The district court granted th@leyer's summary judgment motion.

The court was persuaded by the fact that plaiagifieed that he was unable to return to
work at the time his FMLA leave expired in OctobePRlaintiff argued that the employer
nevertheless interfered with his rights under tNLK when it failed to inform him of his leave.
The court held this an insufficient basis for ateiference claim. Further, the court questioned
how an employer could interfere with an employeeiét to leave when it gave the employee
more than twice the amount of leave required by, kewen though the employee did not fulfill
his own obligation to provide notice to the employeat he intended to take FMLA leave.
Plaintiff's retaliation claim was dismissed becabgecould not demonstrate a causal connection
between his leave and the decision to terminaternjgoyment.

85



Lapidhoth v. Telcordia Technologies, Inc22 A.3d 11 (N.J. Super. Ct. 2011)

Plaintiff requested a six-month maternity leaveastordance to company’s policy on
maternity leave. Defendant approved her leave eélate. Close to the conclusion of her six-
month leave, plaintiff requested a second six-madedlve, which was also approved. When her
return date approached, plaintiff informed defendainher plans to return to work. Due to
budgetary constraints, defendant decided to st#ly anly one full-time manager and informed
plaintiff that she was discharged.

In finding that defendant did not violate the FMIy not reinstating plaintiff to her
former or equivalent position, the court determitieat the FMLA requires reinstatement at the
end of a leave only when the leave was twelve weeksss. According to the court, plaintiff's
12-month maternity leave was not covered by the AML

Santiago-Marra _v. CSC Holdings, Inc2011 WL 3930290 (D. Conn. May 11, 2011)

Plaintiff worked as a lead customer relations dowtor for the employer. During her
employment plaintiff took FMLA and non-FMLA leaveShe took more than fifteen block
leaves of absence totaling approximately twentytmgras well as numerous intermittent leaves.
Beginning March 12, 2006, plaintiff took a leave alimost six-months that ended in her
discharge. Prior to the leave she had exhausted b#r FMLA leave, but the employer allowed
employees two months of leave above and beyondFMheA period if the request is properly
documented. Plaintiff requested a non-FMLA leabvet she did not respond timely to the
employer’'s multiple requests for documentationteslato her need for the leave. Ultimately,
prior to her discharge her doctor indicated he hatdseen her in a month, she had no future
appointments scheduled and that he could not géréif need for medical leave. Plaintiff stated
under oath that she was unable to return to woektduner disability until June 2008.

Plaintiff sued her employer, alleging it termircateer employment in violation of the
FMLA. The employer filed a motion for summary judgnt, which the court granted. The court
found that plaintiff had no right to return to hgosition if she was unable to return to her
position at the end of 12 weeks of FMLA leave. tAse employer had no legal obligation to
grant additional leave, the claim failed as a maifdaw. The claim was also time barred, as it
was not brought within two years of plaintiff's disarge. Plaintiff’'s claim for FMLA retaliation
failed because plaintiff could not present anydaminnecting her discharge to her exercise of
rights granted by FMLA. In addition, she had beeturned to her position after many FMLA
leaves without penalty. Further, her retaliatitmira was also time barred.

Walker v. Adronics/Elrob Manufacturing Corporation2011 WL 6740546 (D. Kan. Dec. 22,
2011)

The court granted the employer's motion for sumymadgment on the employee’s
FMLA interference claim. There was no materiales®f fact concerning plaintiff's physical
inability to perform the actual duties of her pmsitat the end of her FMLA leave, and defendant
had no obligation under the FMLA to restore pldfrio a part-time position with restrictions
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Summarized Elsewhere:

Henry v. United Bank 784 F. Supp. 2d 68 (D. Mass. 2011)

Jackson v. Simon Property Group, In¢Z95 F. Supp. 2d 949 (N.D. Cal. 2011)

Kenney v. Bethany Home of Rhode Islan2011 WL 1770537 (D.R.l. May 9, 2011)

V. SPECIAL CATEGORIES OF EMPLOYEES
A. Employees of Schools

Summarized Elsewhere:

Welsh v. State of Louisian®011 WL 2473003 (E.D. La. June 22, 2011)

B. Key Employees
1. Quialifications to Be Classified as a Key Employee
2. Standard for Denying Restoration

Kenney v. Bethany Home of Rhode Islan2011 WL 1770537 (D.R.l. May 9, 2011)

Plaintiff worked as a director of nursing for twentears. In September 2007, plaintiff
was informed she had elevated blood pressure.wAd#gys later, she left work early because she
was not feeling well. The next day, she calleceddént, spoke to the receptionist, and told the
receptionist she was taking a medical leave anddvax a doctor’s note. That same day, the
doctor’s note was faxed to defendant, which in@idahat plaintiff could not work for six weeks.
Two days later, plaintiff was notified of her FMLAghts, that she was deemed a “key
employee,” and that defendant intended to denynfiifiirestoration of employment at the
conclusion of the FMLA leave. Plaintiff took thellfamount of FMLA leave, but did not return
to work because she was not medically able tomatuwork at the end of her leave period.

Defendant argued plaintiff could not assert anrfatence claim or retaliation claim
because plaintiff was unable to return to work upgpiration of her leave. Plaintiff argued that
defendant’s argument was irrelevant in cases waekey employee” is denied job restoration.
The court found that “key employee” status did atier the analysis because, in the end,
plaintiff could not return to work. The court fodithat an FMLA plaintiff's inability to return to
work forecloses an interference claim premised ujdnrestoration. Accordingly, summary
judgment was proper on the interference claim. tHeur although there was evidence in the
record that defendant’s notice of “key employee&itist may have either caused or exacerbated
the injury, this did not alter the analytical franeek for FMLA claims.

In regard to the retaliation claim, the court héét there was no prerequisite that

plaintiff have to show she could return to workheTfocus is on whether defendant retaliated
against plaintiff for exercising FMLA rights. Tlomurt found that plaintiff establishedpaima
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facie case because defendant had to provide a reas@mablent of time in which plaintiff could
try and return to work after receiving the “key dayge” notice, which defendant did not.
Further, plaintiff established that defendant diot make a good-faith determination as to
whether restoring plaintiff would cause a substdrgnd grievous economic harm because it did
not calculate or quantify the extent of its ecormmjury. Accordingly, summary judgment was
denied on the retaliation claim.

3. Required Notices to Key Employees

a. Notice of Qualification
b. Notice of Intent to Deny Restoration
C. Employee Opportunity to Request Restoration
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CHAPTER 9. INTERRELATIONSHIP WITH OTHER LAWS,
EMPLOYER PRACTICES, AND COLLECTIVE
BARGAINING AGREEMENTS

l. OVERVIEW
. INTERRELATIONSHIP WITH LAWS
A. General Principles
B. Federal Laws
1. Americans With Disabilities Act
a. General Principles

Lowenstein v. Catholic Health EasP011 WL 5069396 (E.D. Pa. Oct. 26, 2011)

Shortly after being hired, plaintiff requested @asonable accommodation for her
autoimmune disorder that would occasionally reqbiee to miss work. Plaintiff continued to
request approval for her absences under the ADAlbigndant never responded to her request.
In the meantime, plaintiff received numerous wagsimbout her absences. As plaintiff's one
year anniversary neared, defendant asked her tty &mpFMLA and informed her that the
application was necessary to approve accommodatmnabsences. Plaintiff submitted the
application but was discharged for absenteeisnrédfer application could be approved.

Defendant contended that its failure to considampff's FMLA application could not
constitute failure to accommodate under the ADAabse the rights under each Act are separate
and distinct. The court disagreed, finding thatddfendant mishandled plaintiff's FMLA
requests, that evidence could be used to suppontif's ADA claim.

Summarized Elsewhere:

Etheridge v. Fedchoice Federal Credit Unioi89 F. Supp. 2d 27 (D.D.C. June 2, 2011)

Maldonado-Ortiz v. Lexus de San Juaid75 F.Supp. 2d 389 (D.P.R. 2011)

b. Covered Employers and Eligible Employees
C. Qualifying Events
I. Serious Health Conditions and Disabilities

Larkin v. Methacton School Dist.773 F. Supp. 2d 508 (E.D. Penn. 2011)

The fact that defendant granted plaintiff's requiest FMLA leave connected to her
alcohol addiction treatment did not support heincléhat defendant recognized that she was
disabled under the ADA. The court recognized #ititough some parallels between the ADA
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and FMLA exist, the ADA regulations defining “diskly” under the ADA are conceptually
different from FMLA's “serious health condition”iteria.

il. Triggering Events for Leave of Absence Rights
d. Nature of Leave and Restoration Rights

I. Health Benefits

il. Restoration

Summarized Elsewhere:

Roehlen v. Ramsey Count2011 WL 4640888 (D. Minn. Oct. 5, 2011)

ii. Light Duty

Summarized Elsewhere:

Fleck v. Wilmac Corp, 2011 WL 1899198 (E.D. Pa. May 19, 2011)

e. Medical Inquiries and Records

Armendariz v. Afni, Inc, 2011 WL 1770533 (W.D. Tex. May 6, 2011)

Plaintiff worked as a customer care consultant defendant. She requested, and
received, an accommodation for her attention defidorder, panic attacks, depression, and
anxiety. Initially, defendant approved intermittdfMLA leave, permitting plaintiff to work
split shifts and take extended breaks or days dEmneeded. Subsequent documentation from
plaintiff's doctor, however, indicated that she wasble to perform the essential functions of
her job. Over plaintiff's objection, defendant apyged continuous leave pursuant to the doctor’'s
advice, advised plaintiff that she would need ataltg release before returning to work, and
informed plaintiff that absences beyond her extetu$tMLA leave would count against her
attendance record.

Plaintiff sued defendant for disability discrimiitan by failing to accommodate her
requested work schedule. She alleged that thedhakcommodation caused her to exhaust her
leave entitlement under the FMLA and sought resitimaof her FMLA hours, lost wages, and
compensatory damages for emotional distress.

The magistrate judge recommended that the coumhtgsummary judgment for
defendant. She stated that defendant was entdleely on the recommendations of plaintiff's
treating doctor, instead of accommodating plaiistifequest. The magistrate noted that, in the
“amorphous world of mental disability,” health-cam@viders are best positioned to diagnose the
employee’s disabilities, limitations, and possiateommodations.

Matthews v. Bank of Am.2011 WL 6884795 (E.D. Mo. Dec. 29, 2011)
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Plaintiff worked for defendant as a bank tellern @ around April 9, 2008, plaintiff
began missing work due to teeth problems; latenddiagnosed with abscessed teeth and found
to need teeth extracted. Plaintiff was absent froonk from April 21, 2008 through April 25,
2008, and again on May 15, 2008, and May 16, 2008 following week, plaintiff asked about
applying for intermittent FMLA leave, and was put touch with the administrators of
defendant’s FMLA program. Plaintiff's absencestowred, but she did not follow up with her
doctor to see if he had sent in the necessary Fidkrification paperwork to the administrator.
Next, plaintiff was absent for over a week when applied for short term disability through the
administrator. The administrator attempted to emtlithe needed medical information, but
informed plaintiff that it was unsuccessful.

Plaintiff was told to arrange for her healthcareovder to complete the needed
paperwork and provide an expected return to wotk.d® day later, plaintiff opened a second
FMLA claim for a block of time off. At this timewhile the administrator received notes
regarding plaintiff's treatment, the FMLA certifit@an and short term disability paperwork were
not included. Plaintiff was informed that both LA leave and short term disability requests
were denied due to her failure to provide the prggagerwork. When Plaintiff returned to work,
she was provided with a letter regarding her incigiit medical documentation, and was
provided another chance to submit the needed daaat@n. While plaintiff did eventually
provide the necessary documents, the form fromhbalthcare providers showed she had never
asked about not going into work and listed onlyesedates of medical appointments. After
again extending the deadline to submit the necegsaperwork and plaintiff again failing to
provide proper documents, plaintiff's employmensvearminated. After filing suit for failure to
accommodate her disability under the American’shwiltisabilities Act, defendant filed for
summary judgment.

The district court granted defendant’s motion femsnary judgment on several grounds,
including that plaintiff's FMLA leave request wastra valid request for an accommodation as
she failed to comply with defendant’s request focumentation. Plaintiff's failure to provide
the FMLA certification and other needed medical Woents was found to be a failure on the
part of plaintiff to take part in the interactiveopess to determine a reasonable accommodation.
Also, the court held that defendant is not to bkl mesponsible for the failures of plaintiff's
doctors in properly submitting the needed medicauwinentation. As such, defendant had a
legitimate non-discriminatory reason for termingtiplaintiff when it followed its attendance

policy.

f. Attendance Policies

2. COBRA
3. Fair Labor Standards Act

4. 42 U.S.C. § 1983
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5 Title VII of the Civil Rights Act
6. Uniformed Services Employment and Reemployment Riglat
7 IRS Rules on Cafeteria Plans

8. ERISA [New Topic]

Farhner v. United Transportation Union Disciplinedcome Protection Progrant45 F.3d 338
(6th Cir. May 3, 2011)

Plaintiff requested a leave of absence for pelsmasons and his supervisor informed
him that he would be required to submit a doctortde in order to determine if the leave
qualified for FMLA. Plaintiff submitted a note fmo his doctor that stated he would need to be
off for three months for medical reasons. Defehdaformed him that the note was not
sufficient and that he would instead need docuntiemtghat indicated the date of treatment,
diagnosis, nature of treatment, prognosis, and tanpial return date. Defendant discharged
plaintiff after he failed to provide the requestefbrmation.

Prior to his discharge, plaintiff applied for béteunder his union’s Discipline Income
Protection Program. Plaintiff was denied theseebitmbecause it was determined that he was
discharged due to insubordination and that wascoeered under the plan. Plaintiff sought
judicial review of the benefit denial pursuant t&®RIEA, contending that his actions were
protected by the FMLA. The court upheld the denfmiding that it was supported by the
language of the plan and that the plan administraé&s only required to examine this language.
The administrator was not required to look outglie plan and consider whether his discharge
violated the FMLA to determine whether plaintiff svantitled to benefits.

9. Government Contract Prevailing Wage Statutes [Nepid]
10. Railway Labor Act [New Topic]

Summarized Elsewhere:

Thompson v. Air Transport International Limited Likility Company 664 F.3d 723 (8th Cir.
2011)

11. NLRA and LMRA [New Topic]
12. Genetic Information Nondiscrimination Act of 2008gw Topic]

13. Social Security Disability Insurance [New Topic]

C. State Laws

1. State Leave Laws
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a. General Principles

Hamed v. Macy's West Stores, 1n@011 WL 1935937 (N.D. Cal. May 20, 2011)

Plaintiff worked as a sales associate for defenftamearly 20 years. Plaintiff claimed
that she had poor night vision and requested tegndlant schedule her for shifts that ended
before sunset. Plaintiff claimed that defendaguned her to trade shifts so she could leave
before dark. Two months after her early shift ejuplaintiff took ten days of leave for cataract
surgery. After returning from leave, plaintiff iegsted intermittent leave so that she could work
earlier shifts without having to trade. Aroundstlsame time, plaintiff's co-workers complained
to management that she was giving out unauthoste coupons. Defendant conducted an
investigation, learned that plaintiff had violatddfendant's coupon policies, and subsequently
discharged plaintiff. Plaintiff alleged she wasowgfully discharged in violation of the
California Family Rights Act (“CFRA”), a statute mieled on the FMLA.

Defendant moved for summary judgment. The cowndbthat plaintiff established a
prima facie case of retaliation based the temporal proximigween her ten-day leave, her
request for intermittent leave and defendant’s esbv@mployment action. However, it found
defendant provided a legitimate, non-discriminateeason for the action by stating that
plaintiff's discharge was based on her repeatedaaimditted violations of defendant's coupon
policies. Because plaintiff failed to provide "spie or substantial evidence" that the reason
defendant gave was pretext, the court granted suynpodgment in favor of defendant.

Rogers v. County of Los Angele$98 Cal. App. 4th 480 (Cal. Ct. App. Aug. 16, 2}

Rogers was a personnel officer for the county of langeles, with 36 years of
experience in various positions. In early 200& discussed retirement with her coworkers, and
met with her employer’s retirement plan coordinatordiscuss her options. In April 2006,
Rogers suffered from work-related stress and tqoiraved leave under the FMLA and the
California Family Rights Act (“CFRA”). During Rog® leave, a new executive officer was
appointed. While interviewing for the appointmetite executive conveyed her intention to
reorganize the county in order to improve its éficy. In May 2006, after Rogers had been on
leave approximately one month, the executive haetew personnel officer from outside the
county, replacing Rogers in order to bring somesir eyes” and independence to the county.
The county transferred Rogers to a new positiom idifferent, larger department within the
county. The executive denied that Rogers’ perfoiceaor leave played a part in her decision.

After 19 weeks of leave, Rogers’ doctor releasaditieeturn to work. On her first day
back, Rogers was informed of her transfer. Sharecvisibly upset and believed she was being
demoted. Rogers left work early that day, andedailh sick the remainder of the week. On the
date her transfer was to become effective, Rogéosmed the county she was retiring.

Rogers sued the county alleging various claimspfalhich were dismissed except her
CFRA interference and retaliation claims. Aftealirthe jury found for Rogers and awarded her
$356,000 in damages. The county moved for judgmetwithstanding the verdict, and the trial
court denied the motion. The court found that,netfteough the county put forth “undisputed
evidence” that the reassignment decision was ntetivanly by the executive’s reorganization
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plan, the jury may have discounted the executite&imony as not credible. The county
appealed.

The California court of Appeals held that Rogernderference claim was barred because,
as a matter of law, she was not entitled to reiestant upon returning from a leave that
exceeded the CFRA’s 12-week leave entitlemensoldeciding, the court noted (1) the CFRA’s
statutory protections expressly covered only a &2kvleave; (2) other obligations under the
CFRA referenced a 12-week leave; (3) other couttrpreting the CFRA and the FMLA have
found that protection only covers a 12-week periaald (4) the public policy underlying the
CFRA endorsed protection for employers as wellrapleyees.

The court also reversed the trial court's decisisith respect to Rogers’ CFRA
retaliation claim. It held that Rogers provided mswidence in response to the county’s
legitimate, nondiscriminatory reason for her transparticularly considering she had been on
leave only a month at the time of her transfer etnednew executive officer did not know how
long Rogers was going to be on leave. Accordingggers failed to establish the requisite
causal connection between her leave and transfer.

Summarized Elsewhere:

Bakhit v. Polar Air Cargg 2011 WL 3443629 (N.D. Cal. Aug. 5, 2011)

b. Effect of Different Scope of Coverage
I Employer Coverage

il. Employee Eligibility

C. Measuring the Leave Period
d. Medical Certifications
e. Notice Requirements

Gay v. Blount 2011 WL 2420368 (D. Or. Apr. 28, 2011)

Plaintiff had been cited for poor attendance ie 2008. In early 2009, plaintiff advised
her supervisor that she was pregnant, and thaptegmnancy was high-risk and would require
several doctor’s visits. Plaintiff’'s supervisorvegkd plaintiff to use vacation time to cover her
absences, in light of plaintiff's poor attendaneeard. On February 24, 2009, plaintiff requested
and was given Friday, February 27, 2009, as a wacatay in order to attend a doctor’s
appointment. At that appointment, plaintiff's doicrequested that she check into the hospital
because of complications due to her condition. inBth remained in the hospital over the
weekend.

On Monday, March 2, 2009, at plaintiff's requestiaspital employee called plaintiff’s
supervisor to explain that plaintiff was in the pidal and would not be in to work that day. The
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following morning, plaintiff herself contacted hdirect supervisor to inform her that she was
still in the hospital, but hoped to be released #fi@rnoon and to be back at work the following
day. Plaintiff, however, was not discharged thay. On the morning of March 4, 2009,
plaintiff asked one of her nurses to contact pitiimtsupervisor and inform her that plaintiff had
not been discharged, though it was not clear thett sall was ever placed. Later that afternoon,
plaintiff was discharged and was provided with atdds note releasing her from work through
Monday, March 9, 2009. When plaintiff spoke witér employer’'s human resources manager
on March 6, 2009, she was informed that her empémtrhad been terminated because she had
not called in since March 3, 2009.

Plaintiff alleged interference with her Oregon Fignhieave Act (“OFLA”) rights, which

is construed, to the extent possible, consistenitlf the FMLA. The court granted summary
judgment to plaintiff on her claim of interferenagth her OFLA rights. Specifically, the court
noted that while federal regulations require an leyge seeking FMLA leave to provide “at
least verbal notice sufficient to make the emplogmare that the employee needs FMLA-
qualifying leave, and the anticipated timing andation of the leave,” the employer also “should
inquire further of the employee if it is necesstryave more information about whether FMLA
leave is being sought by the employee, and obkEmecessary details of the leave to be taken.”
Under the OFLA, the employer’s duty to so inqusenandatory.

Because it was undisputed that plaintiff had nedifithe employer that she was
hospitalized due to her high risk pregnancy, thericooncluded that no reasonable juror could
conclude that the employer dibt have “reason to believe” that plaintiff's contingi absence
from work between March 4, 2009 and March 6, 200@hin qualify as OFLA leave.
Furthermore, it was undisputed that no represemtaii the employer requested information
concerning plaintiff’'s continuing absence; ratltee employer automatically discharged plaintiff
in violation of the OFLA requirement that the emydo make further inquiries regarding
plaintiff's continuing absence.

Hansen v. Robert Half International796 N.W.2d 359 (Minn. Apr. 19, 2011)

Plaintiff worked as a division director, which ifved placing applicants into permanent
job openings, for defendant. Defendant grantethiifss request for maternity leave and while
she was out on leave, the need for permanent ptdeservices decreased dramatically due to
the economic downturn in 2008. The day after pihireturned from leave, defendant informed
her that her position was being eliminated. Piititen filed suit, claiming that her discharge
violated the Minnesota Parental Leave Act (“MPLA"Yhe lower court granted defendant’s
motion for summary judgment and plaintiff appealed.

The court affirmed the lower court, finding thagipltiff's leave was granted pursuant to
the FMLA and not the MPLA. The court found thatlike the FMLA, the provisions of the
MPLA are invoked only upon a specific request feave under that Act. Because plaintiff
presented no evidence that she informed defentlahishe was taking leave under the MPLA,
the lower court correctly concluded that her MPLAIm failed as a matter of law. The court
also noted that plaintiff took 13 weeks of leavel dimat the MPLA only provides six weeks of
leave. By classifying plaintiff's leave as FMLAstead of MPLA leave, the court found that
defendant provided plaintiff with the longest ambahtime off available and allowed plaintiff
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to take advantage of continued health insurancerege, which is required under the FMLA but
not the MPLA.

f. Fitness-for-Duty Certification

Matejik v. State 2011 WL 3586126 (N.J. Super. App. Ct. Auqg. 17, 2D).

Between 2004 and 2006, while working for the Stat€reasury Department (the
“Department”), Matejik sought treatment for migmirheadaches. Although her annual
performance ratings were uniformly “exceptional’ridg this period, her supervisor and a
human resources representative counseled her nuséroes about her unprofessional and
insubordinate conduct in the workplace. Matejiksvea leave for much of April 2006, and four
days after returning to work, she exhibited “extedyrconcerning” and disruptive behavior in the
office. Accordingly, the Department referred her & fitness for duty certification, which she
attended. Matejik then took FMLA leave based anedlical certification from her primary care
physician.

The independent doctor’s fitness for duty repominid Matejik was suffering from
several mental disorders and was unfit for dutize Department met with Matejik to discuss the
report and told her it would require her to take summer off. Its subsequent letter to Matejik,
however, simply indicated that it would extend leave until September and allow her to apply
to use donated leave time. Matejik was subsequelghred to return to work and requested to
return on June 23. The Department sent her fothenditness for duty examination, and
ultimately returned her to work, but not until Awg23.

The Appellate Division flatly rejected the Departitie argument that Matejik was on
involuntary leave, and not FMLA leave. The courttlier recognized that an employer can
generally only delay an employee’s return to wdrln employee fails to comply with fitness-
for-duty requirements and then only do so if ituests the fithess-for-duty certification in its
initial notice of rights and obligations to the doyee. Because the Department failed to timely
make its request, the court found that the Departrdelayed plaintiff's returned to work under
circumstances not authorized by the FMLA. The Depant, however, argued that a state
regulation authorized it to send Matejik for anapdndent fitness for duty examination as a
condition of returning to work, pointing to 29 UCS.8 2114(a)(4), which allows an employer
with a uniform policy to require a “certificatiomdm a health care provider ... that the employee
is able to resume work and provides “that nothmghis paragraph shall supersede a valid State
or local law ... that governs the return to work o€ls employees.”

The court explained that the state regulation tlepddtment relied upon also required
agencies to avoid “undue delay” in returning empksy/ to work, noting that the court did not
take the view that 2114(a) provided a safe harboah employer who had failed to comply with
state law governing an employee’s return to woilkius, the court remanded the case for a
factual determination of whether the delay was whié considering the following factors: the
date plaintiff made her request to return to walnle date her employer received the request; the
date her employer sought to schedule the evalugbiamtiff's unavailability and its impact on
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the scheduling; and the time that lapsed betweetitiiiess determination and the first date the
employer permitted plaintiff to report to work. @Mppellate Division upheld the trial court’s
grant of summary judgment on Matejik’s retaliatidaim, finding no link between the fitness
for duty examination and Matejik’s use of FMLA leav

g. Enforcement

Nocera v. State Dept. of Developmental Servicd3l1l WL 3200289 (Conn. Super. June 28,
2011)

The court dismissed Plaintiff’'s claim of interfecenwith his right to take leave pursuant
to a Connecticut statute providing state employassly and medical leave. A similar statute
provides leave to private employees and that gtatoimtains an enforcement provision, allowing
employees to file a claim with the xxx. Howevdrg tstatute applicable to state employees
affords no enforcement procedures. Plaintiff ckdimthat no express enforcement provision
should afford him, by necessary implication, tlghtito proceed directly to Superior court with a
claim of interference. The court rejected Plafistiargument, holding that statutory construction
rules provided state sovereign immunity waivers tnigs express or by necessary implication.
Such a waiver was not intended by the legislatarghis statute. Thus, Plaintiff had no
enforcement rights against his state employer.

h. Paid Family Leave Laws [New Topic]
2. Workers’ Compensation Laws
a. General Principles

b. Job Restructuring and Light Duty

C. Requesting Medical Information
d. Recovery of Group Health Benefit Costs
3. Fair Employment Practices Laws

4. Disability Benefit Laws
5. Other State Law Claims [New Topic]

Cheadle v. Genco 1, Inc.2011 WL 5597262 (S.D. Ohio Nov. 17, 2011)

Plaintiff-employee made a request for FMLA leawectare for her husband’s serious
health condition and was later disciplined and lisged. She asserted claims against her
employer for violations of the FMLA and wrongfulrte@nation of public policy. The employer
moved for partial judgment on the pleadings, urfeéa. R. Civ. P. 12(c), arguing there was an
absence of law to support plaintiff’'s wrongful tenation claim.
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The court held that plaintiff's wrongful terminati claim was not “viable because the
statutes upon which she cites provide a full aofaygemedies to protect against wrongful conduct
that is prohibited by that legislation.” Furthernoted that the public policy plaintiff sought to
invoke was codified in the FMLA, which “provideseliate remedies to protect and vindicate
Ohio’s public policies against unlawful employmediscrimination for legitimate medical
leave.”

Fischer v. City of Roslyn162 Wash. App. 1039 (Wash. App. Div. 3 July 7, 20)

Plaintiff was employed by defendant as a streetesogendent with a history of
behavioral problems when he was discharged in M20€lY for gross insubordination, inability
to get along with other employees, and failureolfofv previous corrective action orders. A few
months prior to his termination, plaintiff allegbé had informed the city mayor, who was his
supervisor, he was saving up medical leave andieaceme to take the summer of 2007 off for
knee surgery and recuperation. The mayor dengdtgf had ever informed her of his intent to
take leave. Plaintiff filed suit against defendaalteging wrongful termination in violation of
public policy. The lower court granted defendamtistion for summary judgment on the
wrongful discharge claim, and plaintiff appealed.

Plaintiff's wrongful termination claim was based lois allegation that his employment
was terminated in violation of the public policytadished by the FMLA, the Washington
Family Leave Act (“WFMLA”), and state labor and umlries statutes. The court found that the
FMLA and WFMLA established Washington's clear maadaf public policy protecting an
employee's right to reasonable medical leave. Bwveungh defendant was not actually subject to
the FMLA due to its size, the statute establishedhsa strong public policy entitlingll
employees to take reasonable medical leave thaitthkc policy existed even if the statute did
not technically apply. Thus, plaintiff establishdte first element of the claim of wrongful
termination in violation of public policy, the exnce of a clear public policy. However,
plaintiff failed to show evidence sufficient foreglremaining elements: jeopardy, causation, and
absence of justification. Plaintiff failed to ediab the causative element by failing to show he
was discharged because he engaged in protectedator@pecifically, he failed to show he was
discharged because he intended to take extendeidahkxhve, rather than his misbehavior. As
a result, the court affirmed summary judgment wofeof the employer.

Hagler v. True Mfg Co. Inc. 2011 WL 4036672 (Mo. Ct. App. Sept 13, 2011)

Plaintiff, while on intermittent FMLA leave, wasstiharged because she failed to call-in
on two consecutive days in violation of defendamidicy. She appealed the Missouri Labor
and Industrial Relations Commission’s (“Commissionfecision denying her unemployment
benefits due to misconduct for violating defenddefiendant’s attendance reporting policy. On
appeal, plaintiff argued that defendant’s policguieing plaintiffs on intermittent FMLA leave
to call in daily and give a reason for any abseswealefendant could classify the absence as
approved FMLA leave did not apply to her, thus @@mmission’s misconduct determination
was erroneous.

The court noted that FMLA regulations provide thadefendant may require a plaintiff
on FMLA leave to report periodically on her statuiml intent to return to work. Accordingly, the
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district court upheld the Commission’s decisiom;diese plaintiff's absences were not supported
by an approved FMLA updated medical certificatiplaintiff was not approved for block leave
absence, and defendant instructed plaintiff toioadlaily to report her absences.

Harris v. Div. of Employment Security2011 WL 4549389 (Mo. Ct. App. Oct. 4, 2011)

The Missouri Court of Appeals reversed the Labat Endustrial Commission’s decision
denying unemployment benefits to plaintiff whosesifon was filled after she had problems
getting her doctor to provide a specific returnatork date on her medical release after her
FMLA leave was exhausted, because plaintiff's faldid not amount to misconduct.

Kunz v Smith’s Food & Drug Centers, Inc2011 WL995895 (D. Ariz. Mar. 21, 2011)

Plaintiff argued he was wrongfully discharged iolation of the Arizona Employment
Protection Act (“AEPA”), which allows employees soie for wrongful termination in several
situations, including when an employer terminatepleyment in violation of a state statute. In
dismissing plaintiff's cause of action, the couxpkained that FMLA violations are not within
the parameters of the AEPA’s protections. Thushéoextent plaintiff's AEPA claim was based
on a violation of FMLA, he failed to state a clairpon which a relief may be granted.

Lloyd v. Made-Rite Company2011 WL 846105 (E.D. Tex. Feb. 9, 2011)

Defendant moved to dismiss, alleging that plaiistiffwo state court counts were
preempted by his federal claims and that “bottorhqneclusion also applied because the state
law claims were “gap-filler” torts. Defendant aeglithat since the same alleged wrongdoing
was covered under FMLA and ADEA claims, the “gdfefi claims were precluded. The court
declined to apply “top-down” preclusion to preentpe state law claims because the Fifth
Circuit had not yet decided whether such an argauroeuld apply to private employers. The
court did apply “bottom-up” preclusion, and helaitlhe actions underlying the state law claims
were the same as the ADEA and FMLA claims, themg@gmpting those “gap-filler” torts. The
court then dismissed plaintiff's two state law olai

Milwaukee Police Ass'n v. Flynn801 N.W.2d 466 (Wis. Ct. App. 2011)

The union and plaintiff-police officer appealedrfr an order of the state district court
determining that the officer was not entitled t4juest cause” due process hearing when he was
placed on an unpaid leave of absence under the EMIl#e officer repeatedly fell asleep on the
job due to prescription medication he took to redie work-related spinal injury. The police
department scheduled him for a fitness for dutynexahich determined he was unable to work.
The department placed the officer on FMLA leave] #re officer then requested a due process
review of his FMLA leave. The department refusedause he had not been suspended or placed
on leave due to a disciplinary rule violation. Tdfécer argued he was constructively disciplined
for “idling and loafing,” and that the report ouilng his FMLA leave stated his police powers
were “suspended.” The court agreed with the depart's interpretation of the statute, that a
“just cause” due process hearing is required onhemw an officer has been discharged,
suspended, or disciplined. Since the officer wasqdl on FMLA leave due to the fithess for
duty exam, he was not entitled to an appeals hgarin
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Molloy v. Delta Home Care, In¢.2011 WL 2633254 (E.D. Mo. July 5, 2011)

Plaintiff claimed that after being diagnosed witincer, her former employer refused to
reasonably accommodate her condition, reduced agr g¢id not allow her to seek medical
attention, and discharged her. Plaintiff filedaav$uit, alleging that her discharge amounted to
wrongful termination under Missouri common law khsen her asserting rights under the
FMLA. Plaintiff filed suit in state court but defdant removed the case to federal court based
on the FMLA claim. Plaintiff contended the federaburt did not have subject matter
jurisdiction over her claim because she did notkk se@mages or equitable relief under the
FMLA, but instead her attempt to exercise rightsemthe FMLA contributed to the discharge
decision in violation of public policy in the staté&Missouri.

The court dismissed the public policy claim and aeded the case to state court for
consideration of plaintiff's other state law claimhe court concluded that claims based on
public policy violations must be based on a policgt has no statutory remedy. Because the
FMLA provides the exclusive remedy for claims argsout of FMLA violations, plaintiff could
not succeed on her wrongful termination claim.

Tenge v. Washington Group Int’l, In¢.2011 WL 1630823 (E.D. Mo. April 29, 2011)

In Tenge a former employee filed suit alleging that he wlegscharged for asserting his
FMLA rights, which he claimed was in violation ofiddouri public policy. The employer
moved to dismiss the claim, arguing that it wasciuded by the exclusive remedies of the
FMLA. The employer contended that a private caofSaction exists under the FMLA, but
plaintiff chose not to seek relief under the FMLA.

The court agreed with the employer. The court nkeskthat Missouri law recognizes a
public policy exception to the employment-at-wilbadrine in which employees may not be
terminated from their jobs if the discharge is lobse a well-established and clear public policy.
However, plaintiff's public policy discharge clainvas based entirely on violations of the
FMLA. The court dismissed the claim, reasoning tha FMLA provides the exclusive remedy
for public policy discharge claims which are basedsiolations of the FMLA.

Summarized Elsewhere:

Averette v. Diasorin, In¢.2011 WL 3667218 (W.D.N.C. Aug. 22, 2011)

Cantrell v. Equity Trust Cq.2011 WL 4944317 (N.D. Ohio Oct. 17, 2011)

D. City Ordinances [New Topic]
Il INTERRELATIONSHIP WITH EMPLOYER PRACTICES

A. Providing Greater Benefits Than Required by the RML
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B. Employer Policy Choices
1. Method for Determining the “12-Month Period”

2. Employee Notice of Need for Leave

Mason v. Potter2011 WL 3154907 (S.D. Ind. July 26, 2011)

Mason suffered a serious neck injury on duty inilA@004 that required physical
therapy. Following his injury, he applied for amds granted FMLA leave through December
2004 and again from July 2005 through March 2007.2007, Mason’s new supervisor, who
was aware of Mason’s prior on-the-job injury, susged him for 14 days in accordance with the
USPS'’s progressive discipline policy for abuse MILA leave and poor job performance. From
October 2007 through May 2008, Mason missed workentioan thirteen times, and the USPS
ultimately terminated his employment. Mason filedit, alleging FMLA and Title VI
violations.

The USPS moved for summary judgment, contending khason did not provide
adequate notice of his intent to take FMLA leaw#SPS policies required employees who had
unscheduled absences to either have a medicdiaaitin on file related to intermittent leave or
to provide medical documentation within 15 daystled unscheduled leave. The undisputed
evidence demonstrated that for much of 2007 anlg 2808 when he repeatedly missed work,
Mason neither had a medical certification on filer did he submit the required medical
documentation after the unscheduled leave. CHegenth Circuit precedent, the district court
noted that it was “well established that an emplayay deny FMLA if an employee fails to
properly notify the employer of the need for FMLANd granted the USPS summary judgment
on Mason’s FMLA claim.

The court similarly granted summary judgment onsbfds FMLA retaliation claim.
Mason attempted to demonstrate retaliation throdigbct evidence, but the court found no
causal connection between Mason'’s circumstantidlieexce and the USPS’s actions. Indeed, the
court held that Mason’s contentions were “entirehsupported by the record,” particularly in
light of his ineligibility for FMLA leave in 2007 rad 2008.

Summarized Elsewhere:

Danek v. County of Coak2011 WL 5979880 (N.D. lll. Nov. 29, 2011)

3. Substitution of Paid Leave

McCalla v. Avmed, Inc.2011 WL 3918538 (S.D. Fla. Sept. 6, 2011)

In McCalla, plaintiff took FMLA leave to care for her son’sr®us health condition.
After plaintiff exhausted this leave, defendanttigrated her employment. She sued for FMLA
interference and retaliation. Both plaintiff anefehdant moved for summary judgment. The
court granted defendant's motion and dismissednpifs claims with prejudice. Plaintiff
asserted several arguments in support of her FMitérfierence claim. First, she argued that she
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had not exhausted her 12 weeks of leave becauseitibepart of this leave was also designated
as Paid Time Off (“PTQO”) leave. In rejecting tlulsim, the court noted that the FMLA and its
regulations specifically authorize an employerdquire an employee to substitute paid leave for
any part of her 12-week leave entitlement and fier paid leave to run concurrently with the
unpaid leaveSee29 U.S.C. § 2612(d)(2)(A); 29 C.F.R. 8§ 825.207(&oreover, defendant’s
policy required the concurrent use of paid time afid FMLA leave. Finally, the employer
provided plaintiff with at least 4 separate docutaetsclosing this policy.

Second, plaintiff argued that the initial part adrHeave was improperly designated as
FMLA leave because the leave was approved afteegan. Again, the court rejected this
argument, finding that the regulations, as weltres employer’s policy, allow for approval of
FMLA leave after the employee has started the leéee29 C.F.R. § 825.300(d). Third, the
court rejected plaintiff's claim that that her ialtleave was retroactively classified as FMLA
leave. The court held that the employer’s designadf the leave as PTO, when it had not yet
received the necessary medical certification toighege it as FMLA leave is permissible.
Fourth, plaintiff argued that the employer led bheibelieve that the initial period of her leave
was designated as PTO leave because that she ivdakabshe could track her FMLA leave by
looking at her pay stubs. According to plaintiffe pay stub notations led her to believe that her
initial leave was classified as PTO rather than RMéave. Because plaintiff could not present
any evidence that FMLA leave could be tracked tghopay stubs or identify the person who
had allegedly made this statement to her, summatgnment was granted on the claim. Fifth,
the court held that, when taking intermittent leate FMLA regulations place the burden on the
employee, rather than the employer to request nmition about how much leave has been
exhausted.See29 C.F.R. § 825.300(d)(6). Plaintiff claimed tishe had at some undisclosed
date and time contacted a benefits’/human resowpgesialist and was assured that she had
“enough days.” The court found this testimony ifisiégnt evidence that she had made such a
request. Finally, the court found plaintiff's cfaithat the employer interfered with her FMLA
rights by failing to inform her about its non-FMUAave policy unpersuasive because the policy
specifically put the onus on plaintiff to requesiddional leave and, in this case, she had not.
Thus, the employer was entitled to summary judgroerthe interference claim.

Plaintiff premised her FMLA retaliation claim on dwarguments: (1) defendant
discharged her; and (2) defendant fought her cfamunemployment compensation. The court
initially held that the proximity between plaintéf FMLA leave and her discharge was
insufficient to establish the requisite causal liakherprima faciecase. Even assuming that she
had made out arima faciecase, however, the court held that the employexjgdanation that
plaintiff had exhausted her FMLA leave and was Umdb return to work met its burden to
proffer a legitimate, non-discriminatory reason far discharge, and plaintiff failed to present
evidence that this reason was pretextual. Thet@iso held that plaintiff could not establish
that the employer’s actions regarding her unempktntompensation claim were retaliatory
because unemployment compensation is not a rigintagteed by the FMLA. Thus, the court
reasoned, the employer could not be held accownfablalleged interference with her right to
unemployment compensation. Again, the court gchatanmary judgment on this claim.

4. Reporting Requirements
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Dooley v. United Industries Cor2011 WL 3759731 (S.D. lll. Aug. 24, 2011)

In August 2009, an employee threatened to killrgitiiafter plaintiff accused the other
employee of stealing his company-issued laptope dthher employee had a criminal rap sheet,
including being a suspect in one homicide. PlHintported the matter to his supervisor, visibly
shaken. Shortly thereafter, plaintiff submittedi@tor's note to defendant, indicating that he
had to be off work until September 10, 2009, dusttess and anxiety that he had experienced as
a result of the August incident. Defendant’s HunRasource (“HR”) director sent plaintiff
FMLA paperwork, which he received on September2l}9. The paperwork, which plaintiff
did not read, instructed him to complete and retbmenclosed forms within 15 days, inform
HR of any changes in his status, and to providiénads for duty certification prior to returning
to work. Five days later, plaintiff returned to skkdout without the fitness for duty release. He
was sent home to retrieve it. Instead of returnongiork, plaintiff disappeared for several days
without explanation. Six days later, plaintiff ¢aated his supervisor and accused the other
employee who threatened him of being a “murderePlaintiff did not return to work until
September 24, 2009. Meanwhile, because plainsiff been cleared to work since September
10, 2009, and did not report subsequent absenced feast three consecutive days, defendant
discharged him under its absenteeism policy, lgrhetated September 23, 2009. When plaintiff
showed up to work on September 24, 2009, he sudminahother doctor’s note in an attempt to
excuse his previous unexcused absences.

On December 18, 2009, plaintiff filed alleging d@rference with his FMLA rights.
Defendant moved for summary judgment, which thetcgranted. More specifically, the court
“disposed” of his claim “quickly due to binding mexlent from the Seventh Circuit court of
Appeals.” Citing to the Seventh Circuit, the coexplained that the FMLA does not permit
employees on leave to leave their employers “in dhek” about when they might return.
Because plaintiff did not provide defendant adeguadtice of his whereabouts under the
company’s policies, according to the court, he wasprotected by the Act. According to the
court, although he had 15 days to submit the FMIafpgywork to take FMLA leave, plaintiff
“still had to comply with [the company’s] usual and custoymotice requirement.”

Hayes v. lll. Dept. of Correction®2011 WL 4946751 (C.D. lll. Oct. 18, 2011)

Plaintiff claimed that his FMLA rights were viotat when defendant disciplined him for
engaging in personal activities during a day of PMeave, for which he gave only seven hours
notice. In response to plaintiff's FMLA claims, deflant moved for summary judgment.

The court determined that plaintiff could not seed on his interference claim because
he did not comply with FMLA leave requirements. Hoyges are required to comply with an
employer’s usual and customary notice and procédegairements for requesting leave. When
an employee fails to comply with such mandatoryqgoes, he fails both to exercise FMLA rights
and to provide sufficient notice of the intent tkeé leave and, therefore, cannot state a valid
interference claim. The court found that the ddstappointment attended on the day of absence
was not an emergency such that defendant's 24-aAduance notice requirement should be
excused. The court also found that plaintiff's prinstances of approval did not show that
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defendant had inconsistently applied its 24-houwaade notice policy since there was no
indication that these prior absences were not eemesgin nature.

The court also determined that plaintiff could rsafcceed on his interference claim
because defendant had an honest suspicion thatifflased FMLA leave for an unintended
purpose. An employer who honestly believes thad firing an employee for misusing FMLA
leave is not liable for violating the FMLA eventlie employer was mistaken in its belief. The
court found that discipline was appropriate basediefendant’s honest suspicion that plaintiff
was abusing FMLA leave, given the video evidencplaintiff's appearance at court on the day
he called in sick, the fact that he appeared tlergersonal business unrelated to a medical
condition, and that multiple witnesses corrobordiedpresence and purpose at the courthouse.
Accordingly, the court entered summary judgmenitdigiendant on this issue.

Millea v. Metro-North R.R. C0.658 F.3d 154 (2d Cir. 2011)

Plaintiff had a panic attack after a heated phoak with his supervisor. Plaintiff
immediately left work to see his doctor. Because éhcounter with his supervisor caused the
panic attack, he informed the Lead Clerk aboutni@ed to take unforeseen FMLA leave and
asked the Clerk to inform his supervisor, instetohimrming the supervisor directly. He called
in the next day and again asked the Lead Cler&ltohie supervisor he was taking another day of
FMLA leave. The employer’s leave policy providesitttiif the need for FMLA leave is not
foreseeable, employees must give notice to th@ersisor as soon as possible.” Because he did
not notify his supervisodirectly, the supervisor told payroll to log the absencesasFMLA.
Plaintiff was received a formal Notice of Discigiim his personnel file for one year.

Plaintiff asserted claims against the employergatig interference and retaliation under
FMLA. Plaintiff requested the court instruct theywn the definition of a “materially adverse
employment action” using the standard articulateBurlington Northern & Santa Fe Railway
Co. v. White 548 U.S. 53 (an action is materially adverse wiiéwould have been likely to
dissuade or deter a reasonable worker in plaistibsition from exercising his legal rights”).
The court refused since this case was an FMLA easenot a Title VIl case, and gave a more
narrow definition of “materially adverse.” The yureturned a verdict for plaintiff on his FMLA
interference claim and awarded $612.50 in damagasfound in favor of the employer on
FMLA retaliation. The court awarded $18,643 in sdstit only $204 in attorney fees, based on a
proportion of the $612.50 in damages awarded fotL ANhterference. Plaintiff appealed based
on (a) the court’s failure to give a jury instruction the FMLA retaliation claim based on
Burlington, and (b) the court’s failure to calculate attosiefees in conformity with lodestar
method. The employer appealed, claiming there waggal basis on which the jury could have
found interference, arguing the discipline wasifiest as a matter of law by his failure to
comply with its internal leave policy.

The Second Circuit rejected defendant’s appeadlirig the company’s policy conflicted
with the law, which permits indirect notificationhen then employee is unable to do so
personally, citing 29 C.F.R. § 825.303(a). ThedddcCircuit vacated and remanded for a new
trial on the FMLA retaliation claim, holding the stlict court’s rejection of thé&urlington
Northern jury instruction was erroneous and prejudiced npitij noting the purpose of the
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FMLA'’s anti-retaliation provision has the same urglag purpose as Title VII. The court joined

the Seventh, Tenth, Fifth, Third, and Fourth Citgunm ordering such an instruction. The court of
Appeals also vacated the award of attorneys’ feesramanded for recalculation in conformity
with lodestar method, noting the district court ueeld the initial figure of $144,792 due to
impermissible factors.

Summarized Elsewhere:

Chappell v. Bilco Cqg 2011 WL 9037 (E.D. Ark Jan. 3, 2011)

Hagler v. True Mfg Co. Inc. 2011 WL 4036672 (Mo. Ct. App. Sept 13, 2011)

Righi v. SMC Corp.632 F.3d 404 (7th Cir. 2011)

Twigg v. Hawker Beechcraft Corp659 F.3d 987 (10th Cir. 2011)

5. Fitness-for-Duty Certification

Summarized Elsewhere:
James v. James Marine, Inc2011 WL 3417102 (W.D. Ky. Aug. 4, 2011)

6 Substance Abuse

7. Collecting Employee Share of Group Health Premiums
8 Other Benefits

9. Other Employment During FMLA Leave

Summarized Elsewhere:

Edward v. San's West, Inc2011 WL 3957531 (D. Utah Sept. 7, 2011)

10. Restoration to an Equivalent Position for EmployeeSchools
V. INTERRELATIONSHIP WITH COLLECTIVE BARGAINING AGREEM ENTS
A. General Principles

B. Fitness-for-Duty Certification
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CHAPTER 10. INTERFERENCE, DISCRIMINATION, AND
RETALIATION CLAIMS

l. OVERVIEW
I. TYPES OF CLAIMS
A. Interference With Exercise of Rights
1. Prima FacieCase [New Topic]

Cureton v. Montgomery Cty Bd. Of Edyc2011 WL 5118416 (D. Md. Oct. 25, 2011)

Plaintiff claimed that after her car accident B08 and her return to work, defendant did
not provide her with modifications to her work sdbke in April 2007. The district court noted
that in order to bring an interference claim, piidimeeded to show that she had a serious health
condition and had provided her employer with timalyd adequate information to put the
employer on notice of such. Here, while plaingifiinted to her 2006 automobile accident and
subsequent medical treatment, there was no evidsheehad a serious health condition.
Furthermore, simply informing an employer of a needttend a medical appointment is not
sufficient notice, absent notice that the appoimiime in connection with a qualifying condition.
Here, not only did plaintiff not provide such infoation, she failed to do so despite repeated
warning. Thus, defendant was granted summary jetgm

Figueroa v. Merritt Hospitality, LLG 2011 WL 439585 (E.D. Pa. Sept. 21, 2011)

Throughout her employment with defendant, plairgifffered from various health issues
and periodically took time off work due to theskrants. After plaintiff had been employed for
a year, she qualified for the protections of the lAM Soon after, the director of Human
Resources (“HR”) requested that she fill out an PMkertification form and provide
documentation from her physician regarding whaetshe might miss in the future due to her
health issues. He informed plaintiff that she dombt return to work until she had complied
with this request. Plaintiff inquired when she lebteturn to work and explained that she was
fully able to work, but might need days off in thiture if her medical conditions flared up. The
HR director responded that he interpreted her mqdier future leave as a request for
"intermittent” leave, and again requested thattshee her physician complete FMLA and leave
of absence forms verifying that she had a seriaadtln condition. Plaintiff filed suit against
Embassy Suites and the HR director, alleging tlyahwoluntarily placing her on medical leave
and then refusing to reinstate her, to engage imtanactive process with her, or to give her, in
writing, their detailed expectations and obligatan accordance with the FMLA, they had
interfered with her FMLA rights.

The district court granted defendants' motion wmiss, finding that plaintiff had failed
to state a claim under the FMLA because she hadhmi/n she was entitled to leave under the
FMLA, a required element of an interference claimihe court reasoned that in order to be
eligible for FMLA leave due to a serious health dition, an employee must have a serious
health conditiorthat makes the employee unable to perform theibngbdf the position of such
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employeeBecause plaintiff had alleged in her pleadings i@t was fully capable of working at
the time she was placed on allegedly involuntaayde she admitted that she was not at that time
entitled to FMLA leave. As she was not entitledRELA leave, she was not entitled to the
protections of the FMLA at that time.

The court briefly discussed defendants' charae®oiz of plaintiff's claim as one of
“involuntary leave," a novel cause of action in #@rd Circuit. The court pointed to the Sixth
Circuit's interpretation of this type of interfecenclaim, explaining that in order to prove an
involuntary leave claim, plaintiffs must allege bdhat defendant-employer forced them to take
FMLA leave when they did not have a serious healthdition that precluded them from
working and that the employees sought and wereeddfVILA leave at a later date because they
were wrongfully forced to use FMLA leave in the pd3owever, the court declined to further
discuss this argument, instead granting dismissiglyson plaintiff's failure to show she was
entitled to FMLA leave.

Franklin v. MIQ Logistics, LLC, 2011 WL 3205774 (D. Kan. July 28, 2011)

Plaintiff's supervisor began to document attendaisseies with plaintiff when she
requested time off to take and pick up her 18-y#drdaughter from drug and alcohol
rehabilitation. Defendant approached plaintiff aibimking FMLA leave to care for her daughter
but plaintiff rejected this offer. Plaintiff watién counseled about attendance issues. Shortly
after, defendant began monitoring plaintiff's emaitd internet usage after her supervisor
expressed concern regarding plaintiff's output amdrall work performance. This monitoring
revealed that plaintiff had violated defendant'siftiot of interest and computer usage policies
by sending personal emails and offering a customeéiscount because they had a personal
relationship. Plaintiff was then discharged faggl policy violations.

Plaintiff then filed suit, claiming that defendanterfered with her right to take FMLA
leave by disciplining her for attendance issueke Gourt granted summary judgment in favor of
defendant on the interference claim because piafatied to establish any of the three elements
of a prima faciecase of interference. Plaintiff did not establisat she was entitled to FMLA
leave because she failed to produce evidence ¢hdtyear-old daughter was incapable of self-
care. In addition, the court found that the atter@ counseling did not constitute an adverse
action that interfered with her taking FMLA leavechuse it was not disciplinary and she did in
fact take the time off she requested. Even if@hdd demonstrate an adverse action, the court
determined that plaintiff could not establish thiem@dance counseling was related to her time off
because it was prepared before plaintiff made éxuest.

Plaintiff also claimed that defendant retaliateciiagt her when she was disciplined,
monitored, and then discharged. The court alsotgdassummary judgment in favor of defendant
on the this claim because it found that plaintitf dot engage in protected activity. In addition,
defendant established legitimate reasons for edclitsoactions, and plaintiff could not
demonstrate pretext because the actions were temisigith defendant’s policies and practices.

Grant v. Walgreen C0.2011 WL 2079923 (E.D. Mich. May 24, 2011)
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Plaintiff inquired about FMLA leave to care for Haxsband to her supervisor and alleged
her supervisor told her she must give 30 days editd take all FMLA leave continuously at
one time. She argued that she never pursued FMb®el because of the incorrect information
her supervisor told her.

District courts in the Seventh Circuit considertérierence” to include violating the
FMLA, refusing to give FMLA leave, discouraging @amployee from taking FMLA, and
manipulating the workforce to avoid FMLA responsilds. To make grima facie case of
FMLA interference, the employee must establish {iatshe was an eligible employee; (2)
defendant is an employer subject to the FMLA; (% svas entitled to leave under the FMLA;
(4) she gave the employer notice of her intentitake FMLA leave; and (5) she was denied the
FMLA benefits to which she was entitled.

The district court found that the employee’s irgeghce claim failed because the
employee did not give required notice of her intentake FMLA leave. The court found that
the employee only expressed an interest in learabmut FMLA for the future, which, as a
matter of law, is not sufficient notice. Moreov#re court noted that she never contacted human
resources or asked anyone other than her supeahsort the leave. Accordingly, the court held
that the employee failed to give sufficient noticéhe court further held that even if she gave
proper notice, she did not establish that she was discouraged from taking FMLA leave
because she received FMLA forms with all the cdrieformation she needed to take leave.
Therefore, her claim of interference failed and tlmart granted summary judgment to the
employer on the claim of FMLA interference.

With respect to the employee’s retaliation claing district court ruled that she could not
establish such a claim because she failed to pth fny evidence that her termination was
causally related to her alleged exercise of FMLghts. As such, she failed to establigbriana
facie FMLA retaliation claim and the court granted defant summary judgment.

Jones v. Omega Cabinets, L®011 WL 1233192 (N.D. lowa Mar. 31, 2011)

Pro seplaintiff began FMLA leave on March 10, 2008, amds discharged on May 1,
2008, when defendant miscalculated the amount ateleplaintiff had remaining. The
undisputed facts showed that plaintiff was not ableeturn to work even as late as October
2010.

Plaintiff asserted that defendant interfered widn RMLA rights and retaliated against
her by terminated her employment. Defendant mdeedsummary judgment alleging that
plaintiff had failed to show that she had sufferecoverable damages under the FMLA, which is
a required element of herima faciecase. In granting defendant’s motion, the coauntl that
plaintiff's FMLA leave — even if it had been cortbccalculated — would have expired long
before she was able to return to work. Consequgpitintiff's interference claim failed because
she had not suffered damages.

In granting defendant’s motion for summary judgmemplaintiff's retaliation claim, the
court noted that mere temporal proximity betweenglotected act and the adverse employment
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action could be enough to establish a causal ctionein certain circumstances. In this case,
however, approximately seven weeks passed betweefirst day of plaintiff's leave and her
discharge, which was insufficient to establish tbquisite causal connection though temporal
proximity alone.

Kaul v. Brett Robinson Gulf Corp.2011 WL 1669057 (S.D. Ala. May 3, 2011)

Plaintiff was discharged for poor performance befshe had been employed for 12
months. Prior to her discharge, plaintiff had resfed a schedule change in order to spend time
with her mother, who was dying of lung cancer. tid time plaintiff made this request, she had
not been employed with defendant for 12 months thedefore, was not eligible for FMLA
leave. Because of this, the court granted defdaiddanotion for summary judgment on
plaintiff’'s FMLA interference claim.

Pagel v. Tin, Inc.2011 WL 2173667 (C.D. lll. June 2, 2011)

On January 1, 2006, plaintiff began reporting toeav supervisor. At this same time,
defendant instituted a policy requiring supervisimrgormally review all sales associates based
upon quantity and quality of sales activities, vo&iof product sold, and the number of new
customers acquired. Plaintiff took off August 408 through August 7, 2006 to undergo a
stress test. On August 24, 2006, the supervisee ghaintiff written notice of poor performance
because his sales volume had dropped and he hatifiete no new customers for two years.
The notice also set plaintiff's accounting goals2606.

Plaintiff was hospitalized from August 29, 2006 alngh August 30, 2009 for an
angioplasty. From September 6 through Septembeplantiff again was hospitalized after
becoming ill at work. On September 8, the supervighoned plaintiff to inform him that he
wanted to accompany plaintiff on sales calls tHeo¥ang day. They went on three sales calls
and all three were non-productive. On October3062 defendant fired plaintiff for poor job
performance. Plaintiff then sued alleging defemdeaa interfered with his right to FMLA leave
and had discharged him in retaliation for takinayvke

Defendant moved for summary judgment on plaistifMLA claims. In analyzing
plaintiff's interference claim, the court reviewadhether (1) plaintiff was entitled to FMLA
leave, (2) plaintiff provided sufficient notice bis intent to take FMLA leave, and (3) defendant
denied plaintiff's FMLA benefits. The court foutitht plaintiff was entitled to FMLA leave, but
that there was a genuine issue of fact whetherdauae gnovided sufficient notice. The court
further held that there was sufficient evidence dgury to find that defendant interfered with
plaintiffs FMLA rights by not accounting for theagls that plaintiff was out sick when
determining whether he had met his sales goalsweier, the court then applied the shifting-
burden-of-proof analysis and determined that defahchad legitimate non-discriminatory
grounds for concluding that plaintiff was not magtits standards. The court therefore granted
summary judgment on plaintiff's claim of interfecen

Although plaintiff offered evidence that there wasausal connection between his leave
and his discharge, the court agreed that deferidaha legitimate, non-discriminatory reason for
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discharging plaintiff. The court rejected plaifisfargument that the reason was pretextual
because the record failed to show that his supmmhad treated plaintiff any differently than
other sales associates. Last, the court found glaantiff's contention that his performance
"wasn't that bad" was insufficient to show pre-text

Palmer v. Cacioppo2011 WL 2558860 (6th Cir. June 28, 2011)

The district court granted the employer summarygment on plaintiff's unlawful
interference claim because there was no evidenamtii suffered from a serious health
condition. The fact that she was on medical leass irrelevant, as not all approved medical
leave is FMLA qualified leave. Because plaintitfiutdd not prove that she suffered from a
serious health condition, the district held she wasentitled to FMLA leave. Thus, plaintiff
failed to demonstrate that she was denied her angfli she was owed, and the appellate court
upheld summary judgment in favor of the employer.

Sanders _v. City of Newpqr657 F.3d 772 (9th Cir. 2011)

Plaintiff sued her employer, City of Newport whigrrefused to reinstate her after she
took an approved medical leave under the FMLA &edQregon Family Leave Act (“OFLA”).
The trial court instructed the jury to consider Wiez “plaintiff prove[d] by a preponderance of
the evidence that defendant, without reasonablsegaiailed to reinstate her after she took
leave.” This instruction put the burden of proaf plaintiff to show that the employer had no
reasonable cause for failing to reinstate her. dpyeals court found that it is clear from other
regulations that the burden rests with the empldgeestablish whether the employee can
perform the essential functions of the job and thatburden is on the employer to show that he
had a legitimate reason to deny an employee régmsent. This error was not harmless as it
erroneously added an extra element to plaintiftieden of proof.

The court also noted that the FMLA requires th@lewyer to reinstate the employee after
taking leave; it does not allow the employer toeifdre with the employee’s right to
reinstatement for “reasonable cause,” as the givanuction stated. Thus, the reasonable cause
instruction given went beyond the five elementsunesgl for aprima facieright to reinstatement
claim. The elements of prima faciecase where the employer fails to reinstate thel@yap
are: (1) employee was eligible for the FMLA'’s pradtens, (2) the employer was covered by the
FMLA, (3) the employee was entitled to leave untexr FMLA, (4) the employee provided
sufficient notice of intent to take leave, and (B employer denied the employee FMLA
benefits to which the employee was entitled.

Schmidli v. City of Fraiser 784 F. Supp. 2d 794 (E.D. Mich. 2011)

Plaintiff sued her employer, City of Frasier, atbe was terminated from her position as
Director of the Fraser Public Library. After regeof employee complaints, plaintiff was placed
on leave and asked to consult with the Employeesfesse Center (“EAC”). She did not go to
the EAC and instead applied for FMLA leave. Whae svished to return from FMLA leave,
she was discharged. Plaintiff filed suit, allegh discharge was in violation of the FMLA and
state law, and defendant moved for summary judgment
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For the entitlement or interference theory, piffintas required to show: (1) she was an
eligible employee, (2) defendant was an employedefthed under the FMLA, (3) she was
entitled to leave under the FMLA, (4) she gavedhwloyer notice of her intention to take leave,
and (5) the employer denied the employee FMLA bendgd which she was entitled. In
addition, the dismissal must be harmful. In ottwerds, if the discharge would have occurred
regardless of the FMLA request, the employee datgeteive relief. Applying this test, the
court relied on defendant’s legitimate reasonsisehiirge plaintiff that were unrelated to her
FMLA rights, including numerous complaints abouaiptiff that indicated highly questionable
behavior. Her behavior included using a seal pupptalk to employees, wearing a brassiere in
front of other employees instead of a shirt, arstwassing her sex life with employees.

Under the retaliation theory, plaintiff arguedtthf@e proximity of the adverse action and
her FMLA leave was indirect evidence of a causanettion. Defendants provided legitimate
nondiscriminatory reasons for her termination, ipatarly in the form of employee complaints.
Plaintiff failed to show this reason was pretexthatause there were a multitude of employee
complaints and she refused to attend the EAC asestgd by defendants. The court concluded a
fair minded juror could not find in her favor givéime complaints, her unprofessional behavior
and refusal to attend the EAC.

Spakes v. Broward County Sheriff's Officé31 F.3d 1307 (11th Cir. 2011)

Plaintiff called in sick for two days. She returngdwork on Monday and informed her
supervisor on Tuesday that she needed to take leakereive treatment for an infection. On
Friday, she submitted her FMLA leave request. TleWwing Monday, defendant terminated her
employment for performance issues. Plaintiff fikdit, alleging defendant interfered with her
rights under the FMLA and retaliated against herjudy found for plaintiff on both FMLA
claims, finding defendant discharged plaintiff hes@ of her request for FMLA leave and would
not have discharged her but for the request.

On appeal to the Eleventh Circuit, defendant argheddistrict court erred in failing to
give an instruction requiring the jury to find ausal nexus between plaintiff's leave request and
her discharge. The Eleventh Circuit held that angfl is not required to prove a causal
connection to establish grima faciecase of FMLA interference; however, a defendany ma
raise its reasons for the adverse action and laduch a causal connection as an affirmative
defense. Although the district court instructed jtivg that the defense applied only to plaintiff's
retaliation claim, the Eleventh Circuit found tlia¢ failure to give the instruction with respect to
the interference claim was harmless error becausgury rejected the defense in its special
verdict.

Thomsen v. Stantec, Inc/85 F. Supp. 2d 20 (W.D.N.Y. 2011)

Plaintiff Thomsen sued his employer, Stantec, MdLR interference and retaliation.
The district court granted summary judgment againsth claims. Thomsen’s novel
interference theory was that Stantec interferedh wais FMLA rights by terminating his
employment, which prevented him from taking furthas-yet-unrequested FMLA leave.
The district court held that Thomsen failed to estah FMLA interference claim. As to
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Thomsen'’s retaliation claim, the district courtdhéhat Thomsen could not rebut Stantec’s
legitimate, non-discriminatory reason for termingtihis employment. a lessening of
demand for the company’s products and Thomsenisidet work performance. The court
also noted that during the period of Thomsen’s espkent, six other employees took
FMLA leave and none suffered an adverse employmaetnn, and that temporal proximity
between Thomsen’s FMLA leave and his discharge twa#self, not sufficient to carry his
burden of proof beyond th@ima faciestage.

Wellington v. Lane County2011 WL 6019216 (9th Cir. Dec. 5, 2011)

The court of appeals reversed the district cowtisimary judgment for the employer on
the employee’s claim of FMLA interference. Thetddd court had erroneously required a
showing that the adverse employment action wasvateill by the employee’s exercise of his
statutorily protected rights. The court of appealso held that summary judgment was
inappropriate because there was a genuine issmatefial fact concerning whether plaintiff was
returned to his same or equivalent job at the dridsdeave. Finally, genuine issues of material
fact also existed as to whether defendant woulce meduced plaintiff's job responsibilities and
ultimately terminated his employment regardleswioéther he took protected leave, particularly
in light of the temporal proximity between his netufrom medical leave and these alleged
adverse employment actions.

Yanklowski v. Brockport Central School Distric?011 WL 2473098 (W.D.N.Y. June 22,
2011)

While she was employed by defendant, plaintiff wa®n FMLA leave on three separate
occasions. One leave was due to her son’s suagedytwo were for plaintiffs own medical
condition. After each of these leaves, plaintiisappermitted to return to work. Defendant then
disciplined and discharged plaintiff. Plaintiffeidl a lawsuit, alleging that defendant interfered
with her exercise of rights under the FMLA and liatad against her for exercising her rights
under the Act.

The court granted defendant’'s motion to dismisgpfis interference claim. The court
found that plaintiff did not allege that she wasige any benefit she was entitled to under the
FMLA. Instead, her claim that she was discipliredl discharged because she took FMLA
constituted only a retaliation claim and not arifégrence claim.

Summarized Elsewhere:

Ames v. Home Depot U.S.A., In629 F.3d 665 (7th Cir. 2011)

Bennett v. Wal-Mart Stores, Inc2011 WL 1899362 (C.D. lll. May 19, 2011)

Crawford v. City of Tampa2011 WL 940305 (M.D. Fla. Mar. 17, 2011)

Finch v. Pulte Homes, Inc.2011 WL 3438347 (E.D. Mich. Aug. 5, 2011)
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Hayes v. Elementary School District No. 152011 WL 1059890 (N.D. Ill. Mar. 21, 2011)

Jackson v. Gannett Cp2011 WL 3362154 (D.N.J. Aug. 3, 2011)

Jadali v. Mich. Neurology Assoc2011 WL 6848356 (Mich. App. Dec. 29, 2011)

Knight v. Engert Plumbing & Heating, Inc.2011 WL 3328399 (E.D. Tenn. Aug. 2, 2011)

Marks v. Ohio Bell Telephone Cp2011 WL 3322594 (N.D. Ohio Aug. 2, 2011)

Sproul v. Washoe Barton Medical Clinj@011 WL 5190529 (D. Nev. Oct. 27, 2011)

Wilkes v. T-Mobile 2011 WL 1113397 (E.D. Tenn. March 24, 2011)

2. Interference Claims [New Topic]

Apostol v. Castro Valley Unified School Distric2011 WL 5104361 (N.D. Cal. Oct. 27, 2011)

The employer moved for summary judgment on plgistinterference claim, arguing
plaintiff never requested any FMLA leave. Becaydaintiff offered evidence that he had
submitted a leave request form, it was disputedtidrehe employer interfered with plaintiff's
right to take leave, and the court denied emplayerdtion for summary judgment.

Armfield v. Key Plastics, LLC2011 WL 3022253 (N.D. Ind. July 22, 2011)

Defendant had a written policy of discharging emypkes who accumulated three
unexcused absences. Plaintiff obtained one unegdcalsence when she missed work without
prior approval. Two days later, her nurse pracigioauthorized FMLA leave for anxiety and
depression. While plaintiff was absent from wdnky nurse practitioner extended her medical
leave. However, plaintiff failed to notify defendathat she would not be returning to work
when defendant expected her to do so. Plaintiff stdbsequently discharged after accumulating
three unexcused absences.

Plaintiff alleged FMLA interference in four waydgrirst, she claimed her discharge for
violation of the “three strikes” attendance polggs based on three absences allegedly protected
by the FMLA. Second, defendant improperly termadaber employment before the expiration
of the fifteen-day window to provide medical cedstion. Third, defendant failed to notify
plaintiff of her eligibility for FMLA leave. Fouh, defendant failed to notify plaintiff of her
obligations under the FMLA.

The court denied defendant’'s summary judgment anotin plaintiff's first theory of
interference, finding that there was a genuineasgumaterial fact as to whether plaintiff's first
absence was protected by the FMLA because she sy lbeen suffering from anxiety and
depression at that time as well.
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The court granted defendant’s summary judgmentamain plaintiff's second and third
theories of interference. It found that plaingfSecond claim failed because plaintiff could not
show she suffered any harm by not having 15 daystton a medical certification because she
was discharged for unexcused absences, and ndaifmg to provide medical certification
within the specified time limit. It also found thplaintiff's third claim failed because the
regulation requiring eligibility notice was inapgdible in 2006; and in any event, the evidence
clearly showed that plaintiff was aware of her ibligy for FMLA leave.

The court denied summary judgment on plaintiftarth claim because the evidence
showed that defendant did not notify plaintiff adrfobligations under the FMLA. In addition,
the court dismissed defendant's defense that gfaiwas not entitled to any FMLA leave
because she failed to return completed medicafication forms within the required fifteen-day
period. Although the conduct of the employee caraib equitable defense to FMLA claims, the
court held that this defense fails where the emgasy/ conduct is the result of the employer’'s
failure to notify an employee of her obligationgdenthe FMLA.

Ballato v. Comcast Cor2011 WL 2728265 (D. Minn. July 13, 2011)

Plaintiff was properly certified for intermittengdve for chronic fatigue, depression, and
weakness. Defendant’s leave policy required thaividuals on intermittent leave contact
defendant’s Resource Management Center (“RMC”) whemeed for leave arose. In addition,
defendant’s policies consider three consecutivexeused absences to be a voluntary
resignation. After beginning his intermittent leaplaintiff sent a number of inflammatory and
troubling emails to Human Resources, his supersjsand upper management. In addition,
plaintiff failed to contact the RMC regarding hibsances on three consecutive work days.
Defendant terminated plaintiff's employment as suteof his disturbing emails and unexcused
absences.

Regarding plaintiff's interference claim, the cougtanted summary judgment for
defendant because plaintiff could not meet theiredushowing that a similarly situated person
would not have been discharged in the same ciramoss. The court also considered whether
plaintiff had stated grima face case of retaliation, finding that plaintiff did ihoffer any
evidence to suggest a causal relationship betwisemsk of medical leave and his discharge. In
fact, the evidence indicated that plaintiff wasoakd to establish his eligibility for leave and
received no “pushback” from defendant. As a resbk court granted defendant’s motion for
summary judgment.

Chapman v. U.S. Postal Servi42 Fed. Appx. 480 (11th Cir. 2011)

Plaintiff appealed the district court’s dismissalirsuant to Fed. R. Civ. P. 12(b)(6), of
her harassment, discrimination, fraud, ADA and FMtlaims. The Eleventh Circuit affirmed
the decision of the district court, finding thaaipltiff failed to adequately state claims for eithe
FMLA interference or retaliation. The court resththe rule that a claim for FMLA interference
requires a plaintiff to “allege that she was dergebenefit to which she was entitled under the
FMLA.” The court then held that plaintiff failea tstate a claim for interference because she
failed to show she was entitled to any benefit unde FMLA. The court also restated the rule
that a claim for FMLA retaliatiomequires a plaintiff to show adverse action retatio her
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engagement in statutorily protected activity.

Cooley v. Board of Educatign/61 F. Supp. 2d 808 (N.D. lll. 2011)

A former school counselor sued the Board of Edooa#ind the principal of the school
where she had been assigned. She alleged intecéevath the exercise of her FMLA rights and
retaliation in connection with the elimination oérhposition shortly after she informed the
principal of her pregnancy and intent to take nratgleave. The matter came before the district
court on defendants’ motion for summary judgment.

The court denied the motion and specifically regdctefendants’ argument that they
could not have interfered with plaintiff's FMLA tigs because they granted all the leave she
requested, which was only a one-day absence towdtrapregnancy complications. The court
explained that defendants’ arguments missed thet fp@cause the FMLA leave at issue was
plaintiff's upcoming expected maternity leave rattie@n the one day she took for complications.
The court found plaintiff's testimony that the pripal looked shocked when she indicated her
intent to take leave and withheld administrativepmart, combined with the elimination of
plaintiff's position, presented genuine materiait§éawith regard to plaintiff's interference claim
and prevented summary judgment for defendants.

Cox v. Wal-Mart Stores In¢ 2011 WL 2632086 (9th Cir. July 6, 2011)

A former employee filed suit against Wal-Mart allegythat Wal-Mart failed to reinstate
her at the end of her leave in violation of the FMLThe court granted summary judgment for
the employer, finding the employee did not seek, ahdrefore, the employer did not deny
reinstatement. The U.S. court of Appeals for thatiN Circuit reversed, finding there was
evidence the employee expressed that she wantenhte back to work and this was sufficient to
present factual questions as to whether the emplegright reinstatement and whether the
employer interfered with her entitlement to it.

Dollar v. Smithway Motor Express, Inc2011 WL 1399800 (N.D. lowa&pril 13, 2011)

Plaintiff missed work several times in 2006 andye2007 due to depression and anxiety,
of which her direct supervisor was aware. She idem medical excuses for her absences and
was never disciplined. On June 10, 2007, plaistififered a severe anxiety attack, causing her
to seek treatment at a hospital. Before her JuneQ07 work shift, plaintiff left a voicemail
message with her division manager explaining thatwsould not be to work and was going to
the doctor. Her doctor diagnosed her with depoessprescribed new depression medication,
and wrote defendant a note stating that plaintééWweing treated at a health center through June
19, 2007. Plaintiff then left another voicemail seage with her supervisor the next day,
explaining the situation. Within the next few daydaintiff's supervisor called her and
explained that she would be transferred to anoffusition as a driver recruiter. He also
instructed plaintiff to return to work on June 2807. On June 19, 2007, plaintiff's physician
extended her leave of absence until July 9, 200d,pdaintiff notified her supervisor, who told
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her that if she was to be out for that long he dadt guarantee to hold her position. On July 3,
2007, plaintiff submitted another doctor’s noteegxting her time off work to July 30, 2007.
Upon receipt of this doctor’s note, defendant teated plaintiff's employment.

Plaintiff sued claiming that defendant retaliateghiast her and interfered with her
FMLA rights. At the time of her discharge, plafhtivas eligible for FMLA-protected leave.
Defendant, however, never discussed the FMLA witdingff and plaintiff never expressly
requested FMLA leave and never actually took FMleave. After a bench trial, the court
entered judgment in favor of defendant on plaiistifetaliation claim. The court explained that
the crux of plaintiff's claims was interference WiEMLA rights, not retaliation for having
exercised her rights because she never actualtgiegd a right under the FMLA.

Regarding plaintiff's interference claim, the cofirst explained that plaintiff provided
adequate notice of her need for leave becausedBenees were clearly for an FMLA-qualifying
reason (treatment of her depression), which shdadg communicated to defendant. Next, the
court concluded that when she notified her supervisat she needed time off on July 6, 2009,
due to her qualifying serious health condition, sheuld have been given time off under the
FMLA, but was instead fired. This, according te ttourt, interfered with plaintiffs FMLA
rights.

Further, the court found that defendant failedestare plaintiff to her driver recruiter
job, which she said she could have performed attimelusion of her requested leave, despite
her depression, rejecting defendant’s argument glzantiff never actually worked in that job.
According to the court, defendant made it cleaplantiff that she had been transferred to the
driver recruiter position prior to her dischargedathus, that position was to be analyzed for
purposes of her FMLA reinstatement rights, notgrevious position, which she could not have
performed due to her depression. The court awgptiedtiff back pay, 10 years worth of front
pay in lieu of reinstatement, and liquidated damsagtaling over $500,000, plus attorneys’ fees.

Etheridge v. Fedchoice Federal Credit Unioi89 F. Supp. 2d 27 (D.D.C. June 2, 2011)

Plaintiff was discharged after she failed to notifgfendant as to her return date and
failed to return to work when her FMLA leave expire After her discharge, plaintiff told
defendant that she needed additional time offrebponse, defendant informed her that it was
unable to hold her position beyond the time she evdiled to under the FMLA, though it had
never previously notified plaintiff that her leatime was running out. Plaintiff then filed suit,
alleging that her discharge violated the FMLA besait constituted unlawful interference and
that the FMLA entitled her to receive a reasonagleommodation. Defendant filed a motion for
summary judgment, arguing that it did not interfesieh her FMLA rights because plaintiff had
exhausted the leave time she was entitled to addni@rmed it that she was unable to return to
work. In addition, defendant pointed out that EMLA does not require employers to provide
reasonable accommodations.

The court granted defendant’s motion and conclutiedl defendant had not interfered
with plaintiffs FMLA rights because she receivelll & the time she was entitled to. Further,
the court agreed with defendant that the FMLA does impose reasonable accommodation
obligations on employers.
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Gardner v. Great Lakes Chees2011 WL 4537894 (N.D. Ohio Sept. 28, 2011)

During her employment with defendant, plaintiff feuéd from several medical
conditions that limited her ability to attend wahkd, with defendant’s approval, she used FMLA
leave intermitted due to her own medical conditiand those of family members. Both plaintiff
and defendant kept their own records of plaintifldLA usage, and plaintiff occasionally asked
her supervisors for updates on her available FML&ccording to plaintiff, she had asked for
such updates on multiple occasions. Although defehcesponded to those requests on previous
occasions, it failed to do so only a few weeks efhe was discharged. Plaintiff thus claimed
that she was prejudiced by not receiving the regdesformation and that defendant had
interfered with her right to take FMLA leave.

Both parties moved for summary judgment. The cbald that neither party was entitled
to summary judgment on plaintiff's claim of interé@ce, as fact issues remained as to plaintiff's
reliance upon defendant’s FMLA updates and theahdtarm, if any, caused by defendant’s
failure to provide the requested update to pldintfinally, the court granted summary judgment
to defendant on plaintiff's claim of retaliations &) plaintiff had exceeded her FMLA leave
allotment prior to any adverse action by defendéntdefendant’s attendance policy does not
envision the taking of any adverse action until@anployee has exceeded FMLA or other
available leave, and (iii) plaintiff failed to shoany causal connection between her protected
activity under the FMLA and her termination.

Harris v. Bexar County, Texa2011 WL 130235 (W.D. Tex. Jan. 14, 2011)

Plaintiff, a former employee at the Bexar Couniye&f's Detention Center, took FMLA
leave in late 2006 through early 2007 due to varimedical conditions. In June 2008, plaintiff
again took FMLA leave after allegedly suffering iajury caused by an inmate attacking him.
Plaintiff exhausted his FMLA leave in September Chd in November 2008, defendant
discharged plaintiff for excessive absences. Btathen filed a lawsuit, alleging that defendant
interfered with his benefits under the FMLA andttha was retaliated against for exercising his
rights under FMLA.

Defendant moved for summary judgment, contendiag ithhad provided plaintiff with
all of the FMLA leave to which he was entitled ahdt the claims regarding leave he took in
2006-2007 were barred by the two-year statuteroitdtions. The court found that plaintiff's
interference claims failed because there was ndeece that defendant denied plaintiff FMLA
leave. The court also found that plaintiff's rettibn claims failed. The claim related to leave
taken in late 2006 through early 2007 was barrethbytwo-year statute of limitations and the
three-year limitations period did not apply becapkentiff did not present any evidence as to
willfulness. In addition, plaintiff only allegedhat he was counseled for driving on the wrong
side of the road and was asked to recertify his28@7 leave, neither of which qualified as an
adverse employment action. Lastly, plaintiff's 80@taliation claim failed because he did not
demonstrate that he was treated differently froheoemployees who had exhausted FMLA
leave.

Hillis v. Larson Engineering, Inc, 2011 WL 2633852 (N.D. lll. July 5, 2011)
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Plaintiff, a staff accountant, was asked by thdeCHrinancial Officer to alter an
engineer’s reimbursement rate and did so. Shaalidontact her supervisors, who were out of
the office, before doing so. In a meeting shothgreafter, she was called to task for not
contacting the supervisors before changing the. ral@e supervisors claimed that she was
insubordinate at the meeting and that she statedvelld handle a similar matter the same way
— without contacting the supervisors first — ififbse. Plaintiff denied these allegations. Soon
after the meeting, she advised that she was goingsé her upcoming leave for carpal tunnel
surgery and recovery instead of vacation as prelygpianned. She was discharged about two
weeks later. She subsequently sued for violatadrtke FMLA under both the interference and
retaliation provisions. The district court dentbd employer’s motion for summary judgment.

The employer defended against the interferendendby arguing that the employee was
not entitled to leave because she was fired farbosdination and poor performance. The court,
however, held that there was a fact question albdngther she was actually fired for these
reasons since evidence conflicted about whethentiffawas under a directive to obtain
supervisor approval before changing rates. Furttespite the employer’s claim that she was a
poor performer, her reviews were generally positivelaintiff's retaliation claim also survived
summary judgment because no documents showed tlpoysEn reached its decision to
discharge plaintiff before she provided notice ef medical need for leave and the timing of the
two events could indicate retaliation.

Kinney v. Century Services Corp.,1IP011 WL 3476569 (S.D. Ind. Aug. 9, 2011)

Since November 2008, plaintiff had been continuptidated for depression. On April

27, 2009, plaintiff requested from her supervisteave of absence to receive inpatient treatment
for depression and thoughts of suicide. Plairiifged that the supervisor responded that it was
“ridiculous,” that plaintiff was “overreacting,” @nthat the request made the supervisor doubt
plaintiffs competence. Nevertheless, the leave waproved. After taking a one day extension
of the FMLA leave, plaintiff returned to work butitially forgot her doctor’s note for the extra
day of leave. She was told she could not work tiegt, even though plaintiff contended she
retrieved the note prior to the start of her shith being sent home, plaintiff had the day
designated as a paid vacation day.

Plaintiff brought an FMLA interference claim, amg defendant interfered with her
FMLA rights by refusing to reinstate her the dag shturned to work from leave. The court
found that plaintiff established a dispute as tcethkr she was improperly denied a right to
return to work because her employer would have begnired to return her to work if she
presented her work release prior to the start oEhit, as plaintiff claimed happened.

Plaintiff also argued defendant interfered with RBELA rights by failing to provide her FMLA
paperwork to designate that day as FMLA leave. eba&nt argued that not giving the
paperwork was a technical violation. The courtniulefendant’s argument unavailing. By not
giving plaintiff the paperwork, she had no choice to designate the absence as a vacation day.
If given the paperwork, plaintiff would not havedmeforced into that choice. Consequently, the
court denied the employer’s motion for summary judgt on plaintiffs FMLA interference
claim.
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Leach v. State Farm Mutual Auto. Ins. Cp2011 WL 2118723 (11th Cir. May 27, 2011)

On appeal, the court’'s analysis focused on whetleéendantreasonably believed in
good faiththat plaintiff engaged in misconduct, not whetpkaintiff actually did so. Defendant
presented evidence that plaintiff was under a plis@ry investigation which culminated in
defendant’s November 12, 2007 decision to dischplgatiff, madebeforeplaintiff went out on
FMLA leave, based upon plaintiff's documented higtof insubordinate and unprofessional
behavior. Further, defendant decided to delaynpffis termination of employment until
February 23, 2008, in light of plaintiffs FMLA regst and to ensure that plaintiff's health
benefits would not lapse. Thus, the court affirmiedt summary judgment was proper on
plaintiff's interference claim, recognizing the \wekttled principle that employers are entitled to
make credibility decisions regarding employee nmskat. Additionally, the court held that
plaintiff failed to present any evidence from whiahreasonable jury could conclude that his
discharge was in any way related to his FMLA leaker this same reason, the court agreed that
plaintiff failed to prove his retaliation claim.

Maldonado-Ortiz v. Lexus de San Juai@75 F.Supp. 2d 389 (D.P.R. 2011)

On October 1, 2007, plaintiff wrote a letter to efedant, indicating that she needed
another reasonable accommodation. Specifically,aslvised defendant that she could not work
longer than 8 hours each day and requested an@rgorchair. A representative in the human
resources department at the dealership respondplitdiff, in writing, and explained that in
order to assess her request, defendant neededoadHbiinformation from plaintiff's doctor,
indicating what duties and responsibilities were@td by her condition. Defendant included
the forms to request leave under the FMLA withrésponse. Plaintiff then submitted a medical
certificate from her doctor stating that she was disabled but could not work longer than 8
hours a day and needed an ergonomic chair, becanser patients should not work longer than
8 hours each day.

Defendant contacted plaintiff's doctor for clardton on plaintiff's request and his
conclusion that plaintiff was not disabled. Pldfist doctor could not explain why she needed
these reasonable accommodations, however, becauses not the doctor who treated her
cancer. As such, defendant contacted plaintiff explained that her doctor had not provided
sufficient information to allow it to process hequest. Plaintiff responded that she had already
provided all of the necessary paperwork and thawsds not going to complete the FMLA forms
because she did not want to take FMLA. While défett was evaluating her request, plaintiff
purchased an ergonomic chair and brought it taddedership. Defendant allowed her to use it
and offered to reimburse her for the chair if shevjgled information to defendant concerning
the basis for her reasonable accommodation.

On August 21, 2008, the Service and Parts Direationonished plaintiff in writing for
her habitual absences over the previous year.ntRlaiesponded that all of her absences were
the result of medical treatments. On August 27emi#ant responded to plaintiff's letter
regarding her habitual absences, reminding plaithidt defendant still needed information
concerning the basis for her requests. In additdefendant asked plaintiff to explore the
possibility of requesting FMLA leave so that shelldobe absent from work for an extended or
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intermittent period of time. Plaintiff respondeldat the Labor Department and her doctor
informed her that it was not necessary to fill the FMLA paperwork and that the information
she had submitted thus far was sufficient to justér reasonable accommodation request.

On August 22, 2008, plaintiff sought treatment ls¢ State Insurance Fund and never
returned to work. Although the State Insurancedrdismissed her case for lack of jurisdiction
in June 2009, plaintiff still did not return to vikor Consequently, on August 20, 2009, defendant
terminated plaintiff's employment and declared pesition vacant.

The court found that plaintiff's claims for interéace of her FMLA rights were frivolous
and summarily dismissed them. Plaintiff's clainmattif defendant would have granted her
reasonable accommodation request, she would haare dige to receive the medical treatment
necessary and not forced to incur absences digerstiade the court to find in her favor. To the
contrary, the court found that plaintiff failed pooperly plead an FMLA claim because she never
requested FMLA leave, despite defendant’s repeatetnpts for her to complete the necessary
paperwork. Furthermore, the court found that ded@n did not condition her reasonable
accommodation on her FMLA forms and merely askedinpff to provide additional
information regarding the basis for her requests.

Matthews v. The New Jersey Inst. of Tecli72 F. Supp. 2d 647 (D.N.J. 2011)

In Matthews plaintiff claimed, among other things this hisgayer interfered with his
FMLA rights by: (1) failing to advise him of thosights; (2) requiring that he obtain a medical
certification and submit to a fitness for duty examnd (3) denying his request for FMLA leave.

The court easily rejected plaintiff's first clainedause the record established that plaintiff
was advised of his FMLA rights and, even if he Habdaen so advised, there was no evidence of
prejudice due to the absence of evidence thattgfavould have acted differently if advised of
his FMLA rights. Thus, summary judgment was grdrite defendants on the claim. The court
also easily granted summary judgment on plaintifescond claim, finding that requiring a
medical certification is expressly permitted by LA and that there was no evidence of any
injury resulting from the fitness for duty exam medical certification. Turning to plaintiff's
third claim, there was sufficient evidence to wittnel summary judgment. Plaintiff provided
evidence that he submitted a completed FMLA cedtfon to his employer and that his
employer failed to take action on plaintiff's regtie

Montgomery v. lon Media Management C®2011 WL 1791294 (M.D. Fla. May 10, 2011)

Montgomery’s daughter had a medical condition teguired Montgomery to frequently
miss work. Her supervisor, the Director of Finanften asked if her daughter was “sick again?”
and asked “what are you feeding that kid?” HowgeVear requests for time off were never
refused and she was never penalized for taking tifieMontgomery informally raised an
FMLA issue on October 14 with the Senior Human Res® (“HR”) Director. The next day, the
Senior HR director met with the director of HR @hd Chief Executive Officer, and a consensus
was reached that Montgomery was no longer needédamwas going to replace her with a
technically-expert finance professional. Montgoyndormally requested FMLA leave on
November 18, and was discharged on December 2.w8seot replaced, nor did her employer
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attempt to replace her. She was granted FMLA leaitaout any delay or administrative
hurdles, but alleged lon interfered with her FMLghts by discharging her before she was able
to use her FMLA leave.

The federal district court granted defendant’s owtifor summary judgment on
plaintiffs FMLA interference and retaliation clasn The court found Montgomery would have
been discharged regardless of her request to thdeAHeave because she did not have the
experience necessary to perform successfully infittemmce department. The court noted that
“lon was not required to change its course witlpees to Montgomery’s termination because
she sought FMLA leave.” Thus, the court found l@u la legitimate, non-retaliatory reason for
her termination. Though Montgomery disagreed with'd assessment of her ability, the court
refused to second-guess the employer’s decision.

Partridge v. City of Cincinnati 2011 WL 5878388 (S.D. Ohio Nov. 23, 2011)

In Partridge, the employee was in the middle of a post-pronmogimobation period when
he took medical leave for surgery. During the &ahe employer informed him that he would
be returned to his pre-promotion position at thd eh his leave for “failure of probation.”
Plaintiff sued claiming FMLA interference. Defemdlanoved for summary judgment claiming
that due to plaintiff's inadequate performance ngiis probation, he would have been demoted
irrespective of his medical leave. Plaintiff coengd that he should have been given the chance
to improve his performance during the balance eof priobation, which was tolled during the
FMLA leave, and also moved for summary judgmenhe Tourt denied both motions, holding
that there was a genuine issue of material factcaming whether plaintiff could have
satisfactorily completed his probation after retlngifrom FMLA leave.

Plaxico v. County of Cook2011 WL 4837287 (N.C. lll. Oct. 12, 2011)

Plaintiff, a Superintendent with the Cook Countye8lif, was granted intermittent leave
to care for his son with mental health issues 62@007 and 2008 without incident. In 2009,
plaintiff filed suit against the County, the Cour8kerriff, the Executive Director and the
Assistant Executive Director of the Department ofr€ctions over a series of incidents that his
lawsuit described as “interference” or “retaliatiom violation of the FMLA. The court was
presented with cross-motions for summary judgmedtraled in defendants favor.

The court reviewed each interference allegationderded each allegation as described
below:

* “Entitlement to Leave”: the claimed protected leawaes outside of the scope @hintiff's
FMLA certification;

* “Transfers”:plaintiff's transfer as Superintendent from a maximum sgcprison with a
high maintenance prison population to a low seguf#cility was not an adverse
employment action since it did not resialia demotion, reduction in pay or an alteration
of job title;
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» “Discipline and Demotions”: “While the FMLA gave Ifpntiff] certain rights to leave
and protected him form interference and retaliattbe FMLA did not protect [plaintiff]
from being discipling for poor work performance.”

* “Conditions on Leave’defendaris policy of limiting intermittent leave to five {&days
per month did not interfere with plaintiff's FMLAeave rights because he did not take
leave in excess of this monthly limitation andlet &nd of the FMLA leave year, he had
surplus leave remaining;

* “Notice to Supervisors,” “Substitution of Time,Rescinding FMLA Leave”: the court
rejected plaintiff’s assertion that the employer's requirement that grovide his
supervisor with advanced notice of his need foermittent leave or requiring him to
substitute available paid leave before using unpddLA leave or refusing to allow him
to rescind certain requests for FMLA leave wasrfetence because such restrictions
were permitted by the regulations;

* “Reinstatement”: “[Plaintiff] has failed to point tsufficient evidence that indicates that
he would have been reinstated if he had not takébA-leave or that the decision not to
reinstate [plaintiff] was in any way related to hisility to take FMLA leave properly.”

The court also rejected plaintiff's retaliationialastemming from his successive
demotions from Superintendent to Chief and frome€ta Captain. The court concluded the
demotion from Superintendent to Chief was due t@r peork performance and from Chief to
Captain due to an arrest for Driving Under theuafice, both of which constituted genuine
reasons for the demotions. The court rejected fifgsrargument that the timing of these
demotions, coming after taking FMLA leave, was sight evidence to defeat defendant’s
summary judgment motion or to go to trial.

Stephenson v. JLG Industries, Inc2011 WL 1304625, (M.D. Pa. Mar. 31, 2011).

Plaintiff had been using intermittent leave toec#or his wife and his requests to use
FMLA leave were always approved. After a couplavetks, plaintiff's coworkers reported to
defendant that plaintiff was abusing FMLA leavedtw things like take his car to the shop for
repair. Defendant called the auto repair shopdatelmined that plaintiff had in fact brought his
vehicle in for repair that day. Defendant alsdechthe therapy center where plaintiff's wife was
receiving treatment and inquired as to whether atended that day. Defendant confronted
plaintiff about his use of FMLA leave, but whenihsisted he was home taking care of his wife,
defendant did not discipline him.

A couple of weeks later, plaintiff's coworkers ogjed to defendant that plaintiff smelled
of alcohol. Defendant told plaintiff he would netedtake a reasonable-suspicion alcohol test
under defendant’'s drug and alcohol policy. Howeptaintiff refused to allow defendant to
immediately drive him to the testing facility. PlEf was scheduled to go on FMLA leave a
couple of hours later to take his wife to her maidippointment, which was in the same building
as the testing facility, and he wanted to taketéis¢ then. Defendant discharged plaintiff for
refusal to test.

Granting defendant’s motion for summary judgmdr,court determined plaintiff could

not establish the prejudice necessary to supperintérference claim because defendant never
denied plaintiff FMLA leave. The court rejecte@iptiff's argument that defendant “committed
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the ‘ultimate act of interference’ when it termedithis employment which prevented him from
taking FMLA leave anticipated subsequent to himimation,” concluding that this claim was
more appropriately cast as a retaliation claime Gburt also determined as a matter of law that
plaintiff could not establish the refusal-to-testination was a pretext for retaliation. The rdco
did not support plaintiff's argument that the dargd alcohol policy was inconsistently applied,
nor that defendant timed its demand for him to sultmna reasonable-suspicion test so as to
interfere with his scheduled FMLA leave.

Wetter v. Aultman Health Foundation et al2011 WL 4458678 (N.D. Ohio Sept. 23, 2011)

Plaintiff contended that the employer interferathwner FMLA rights by failing to
inform her that she may have consumed her remakflihigA leave time. The facts were
undisputed that plaintiff's supervisor failed téoirm her (on a single occasion) that she had not
consumed 100% of her remaining FMLA leave time,clithe court found to be a potential
interference with plaintiff's FMLA rights. Howevdhe court granted summary judgment for the
employer because the facts were also undisputégltiatiff had not been prejudiced by the
supervisor's failure. Namely, the court found ngjydice because plaintiff was never denied
any request for FMLA leave during her employment.

In response to the employer's summary judgmeniomgplaintiff also contended that
she was terminated from her employment in retalmator plaintiff exercising her FMLA rights
and for filing a worker's compensation claim. Toeairt held that plaintiff waived her FMLA
retaliation claim, however, by failing to include EMLA retaliation cause of action in her
complaint.

Welch v. Tri Rivers Consulting Services, Inc. et, #1011 WL 1656070 (W.D. Pa. Mar. 21.
2011)

After nearly seven years of employment, plairiiggan receiving reprimands for her
absenteeism and negative attitude in June 2008hefdame time, plaintiff advised her
supervisor that her medical conditions (anxietydaehes, and difficulty sleeping) had
intensified enough that she was taking medicationJuly 2008, plaintiff requested and was
granted six weeks of FMLA leave. When plaintifftneed to work in late-August 2008, she
received multiple reprimands for tardiness and tieg@omments. Additionally, a non-
employee made a harassment complaint againstiffléanthe employer's human resources
department. Plaintiff was suspended and subseguiatharge based on the results of the
employer's investigation.

The court denied summary judgment as to both pigsFMLA interference and FMLA
retaliation claims. As to the FMLA interferenceioh, the court found a genuine issue of
material fact as to whether plaintiff was entittedntermittent FMLA leave after she returned
from her initial FMLA leave. The court specificathoted that it should have been apparent to
the employer from plaintiff's post-leave condudttplaintiff's medical conditions were
impacting her ability to meet the employer's wadnslards. The court pointed out that in
response to her final warning, plaintiff advised sepervisor and human resources that she was
not ready health-wise to be back at work.
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As to the FMLA retaliation claim, the court found issue of material fact as to whether
a causal connection existed between plaintiff'saseek FMLA leave and her termination given
the temporal proximity of the two. The court notkdt plaintiff was counseled regarding her
poor attitude on her very first day back at workl #mat plaintiff's employment was terminated
one month after her return from leave. The couetBally rejected the employer's argument
that plaintiff's performance issues predated heLANeave. The court also found an issue of
material fact as to whether the employer had aretadiatory reason for plaintiff's termination
based on evidence that the employer was awarawitifi's purported harassment well before
her FMLA leave and discharge.

Terwilliger v. Howard Memorial Hospital,770 F. Supp. 2d 980 (W.D. Ark. 2011)

Plaintiff Terwilliger was discharged on the evidenof a video recording that
showed her engaging in theft. In response, Tegeilifiled interference and retaliation
claims under the FMLA. Before her discharge, Tdiger had taken FMLA leave in
relation to surgery. While she was on leave, hpestsor called weekly to determine when
she would return to work. During one such call, abked if her job were in danger, and was
told that she should return to work as soon asxehtdl. Terwilliger testified that these calls
made her feel pressured to return to work. She tstified that the hospital's Human
Resource director told her not to tell anyone #int had been informed of her FMLA rights.
Based on this evidence, the district court held thaeasonable jury could find that the
hospital interfered with Terwilliger's FMLA rightand denied summary judgment for the
hospital. The court disregarded the hospital’s niedethafl erwilliger returned to work after
her doctor released her without restrictions, dns tshe was not denied any FMLA benefit
because an interference claim includes the “chébty,” and Terwilliger had a right not to
be discouraged from taking FMLA leave.

As to Terwilliger's retaliation claim, the distriatourt held that the hospital's
articulated reason for firing Terwilliger — theftwas not pretextual, even though one could
not determine from the video if Terwilliger was @ggng in theft, or as she claimed, was
only moving a trash can. The issue, the distriaircgaid, was not whether Terwilliger
actually was a thief; it was whether the hospita#ason was pretextual. In the absence of
evidence of pretext, the court granted summarymelg against this claim.

Till v. Spectrum Juvenile Justice Service2011 WL 3319713 (E.D. Mich. Aug. 1, 2011)

Plaintiff had a history of conflicts with anothemployee. That employee had filed a
complaint against plaintiff accusing her of makirarist comments. Defendant found the
complaint unsubstantiated. Three months laterethployee filed a grievance against plaintiff
accusing her of slander and racist comments. [def@nsuspended plaintiff while it was
investigating the grievance. Plaintiff sufferedheart attack while she was on suspension and
took FMLA leave. While on leave, plaintiff callad speak with a different employee, who
claimed that plaintiff yelled profanities at hinAs a result of the three complaints received and
because defendant decided to implement a redugtidarce, defendant decided to eliminate
plaintiff's position. Defendant informed plaintifff her discharge when she called in to inform
defendant of her return to work date.
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Plaintiff filed suit, alleging FMLA interference dnretaliation. In support of her
interference claim, plaintiff contended that hemfer position had not in fact been eliminated.
She claimed that another employee was performiagiifif's former duties and defendant had
actually increased their workforce instead of redlgidt. In addition, plaintiff produced five
affidavits from former employees who stated thafeddant's executive director had said in
meetings that employees on medical leave shouttidoharged and their positions should not be
held open for them. The court also found that nidd@t's investigations into the first two
complaints were inconclusive and that the naturthefphone call plaintiff made while on leave
was also unclear. The court found that this ewdeoreated material issues of fact as to
defendant’s true motive in discharging plaintiff denied defendant’s motion for summary
judgment on the interference claim.

The court also denied summary judgment on theiaéitad claim, finding that the five
affidavits constitute direct evidence of retaliatio Alternatively, the court found that plaintiff
presented circumstantial evidence of retaliationthat the sum of the evidence presented
demonstrate that defendant’s proffered reasondodischarge was pretext.

Summarized Elsewhere:

Alred v. Eli Lilly and Co.,771 F. Supp. 2d 356 (D. Del. 2011)

Basden v. Professional Transp., In@2011 WL 2940726 (S.D. Ind. July 19, 2011)

Bonzani v. Shinseki2011 WL 4479758 (E.D. Cal. Sept. 26, 2011)

Fleck v. Wilmac Corp, 2011 WL 1899198 (E.D. Pa. May 19, 2011)

Greenwell v. Charles Mach. Works Inc2011 WL 1458565 (W.D. Okla. Apr. 15, 2011)

Greer v. Cleveland Clinic Health System East Reqi@11 WL 590223 (N.D. Ohio Feb. 10,
2011)

Gutierrez v. Grant County2011 WL 1654548 (E.D. Wash. May 2, 2011)

Haitz v. Don Jacobs Imports, Inc2011 WL 4743384 (E.D. Ky. Oct. 6, 2011)

Harris v. HIP_ Administrators of Fla., Inc, 2011 WL 1103753 (S.D. Fla. Mar. 24, 2011)

Heidger v. Gander Mountain C9 2011 WL 3665155 (E.D. Mich. Aug. 22, 2011)

Herco v. Southeastern Pennsylvania TransportationtAority, 2011 WL 294493 (E.D. Pa.
Jan. 25, 2011)

Hillins v. Marketing Architects, Inc, 2011 WL 3901867 (D. Minn. Sep. 6, 2011)
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Jackson v. Simon Property Group, IncZ95 F. Supp. 2d 949 (N.D. Cal. 2011)

James v. James Marine, Inc2011 WL 3417102 (W.D. Ky. Aug. 4, 2011)

Kollstedt v. Princeton City Schs. Bd. of Edu2011 WL 249496 (S.D. Ohio Jan. 26, 2011)

Penberg v. HealthBridge Managemer2011 WL 4943526 (E.D.N.Y. Oct. 17, 2011)

Rosenfeld v. Canon Business Solutions, In2011 WL 4527959 (D.N.J. Sept. 26, 2011

Ruder v. Pequea Valley School DisP011 WL 1832794 (E.D.Pa. May 12, 2011)

Santiago-Marra_v. CSC Holdings, Inc2011 WL 3930290 (D. Conn. May 11, 2011)

Sottile v . Church Healthcare, LLC2011 WL 4528034 (D. N.J. Sept. 28, 2011)

Sorrells v. Lake Martin, Inc, 2011 WL 627049 (M.D. Ala. Feb. 11, 2011)

Wahl v. Seacoast Banking Corp. of Florid2011 WL 861129 (S.D. Fla. Mar. 9, 2011)

Walker v. Adronics/Elrob Manufacturing Corporation2011 WL 6740546 (D. Kan. Dec. 22,
2011)

B. Other Claims
1. Discrimination Based on Opposition

2. Discrimination Based on Patrticipation
[1I. ANALYTICAL FRAMEWORKS

A. Substantive Rights Cases
1. General

2. No Greater Rights Cases

Butron v. Centerpoint Energy794 F. Supp. 2d 687 (S.D. Tex. 2011)

Plaintiff, a senior services representative, bhdugMLA claims against his former
employer arising out of events occurring duringhee¢-week period preceding his discharge.
During that period, plaintiff “began to feel irratial and could not think straight” after learning
of his wife’s extramarital affairs. He did not sfefor several days, wandered the streets of
Houston, spent at least one night in an abandoaedbehind a church, and generally acted
erratically. The company had a policy that praiedivehicles from being “used for personal
business of any type without specific permissiamfrthe appropriate member of management.”
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However, during this period and without permissiplaintiff drove his company-owned truck
across the US-Mexico border, parked it at a busostan the Mexican side, and took a bus to
stay with relatives for several days. When the gany learned of plaintiff's actions in driving
the truck to Mexico without permission, it dischedghim.

Plaintiff filed suit alleging that the company hdenied or interfered with his entitlement
to FMLA leave. Granting summary judgment to thenpany, the court held that plaintiff was
entitled to no greater rights or benefits than loellel be entitled to had he not requested or taken
FMLA leave. Even assuming plaintiff suffered fraan FMLA-covered health condition, he
would have been discharged for his unauthorizedafigbe company truck regardless of any
FMLA entitlement. The court held that plaintiff\@olations of the company’s vehicle use
policy, even though they stemmed from the samecaose as his health condition, served as an
independent reason for his discharge

Lopez v. St. Paul Public Schoql2011 WL 13957 (D. Minn. Jan. 4, 2011)

Plaintiff, who had worked for defendant for sevemte/ears, had constant and repeated
issues with tardiness, absenteeism and other ioppate conduct. Plaintiff was reprimanded
numerous times for her tardiness. In 2008, pfimtsupervisor met with plaintiff to express
defendant’s concerns over plaintiff's attendance tandiness. Plaintiff replied that her tardiness
was due to her caring for her sick mother. Pldimias subsequently suspended for previous
absences and rude and disrespectful behavior.ntilahen tried to invoke her right to leave
under the FMLA and executed the proper forms. niffis supervisor requested plaintiff to
meet with her immediately each morning and to sseright before plaintiff left, so that they
could mutually record the time plaintiff arrived cateft work. Plaintiff failed to follow this
procedure and her supervisor requested plaintfissharge two days before her FMLA leave
was formally approved. Plaintiff was dischargedd asubsequently filed suit alleging her
employer took into account absences that were gtexteby the statute.

Defendant filed a motion for summary judgment, viahibe district court granted. The
court reasoned that defendant would have dischaaggdther employee in the same situation
and cited case law which established that an emplagquesting FMLA has no greater
protection against discharge for reasons unrelatéide FMLA. The court granted the summary
judgment, finding that defendant had properly disged plaintiff regardless of any FMLA
protected tardiness.

B. Proscriptive Rights Cases
V. APPLICATION OF TRADITIONAL DISCRIMINATION FRAMEWORK
A. Direct Evidence

Dockens v. Dekalb County School Syste?011 WL 4472298 (11th Cir. Sept. 28, 2011)

Plaintiff requested FMLA leave and defendant resghiplaintiff to submit documentation
from her doctor before approving the leave and edsmired a fitness for duty report upon her
return to work. Plaintiff submitted some documéinta but defendant was concerned that some
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of it was fraudulent. Defendant then sent plairgitermination letter by mistake and informed
plaintiff that it was sent in error. Thereaftelaiptiff submitted certification from her doctor tu
never submitted a fitness for duty report and nestarned to work.

After plaintiff was discharged, she filed suiteg)ing FMLA retaliation. Plaintiff claimed
that defendant’s accusations that she submittes® fdbcumentation and the termination letter
were direct evidence of retaliation. The couriadiged, finding that discussions about forged
documents are not direct evidence of retaliatiod trat the termination letter did not refer to
plaintiffs FMLA leave. The court also found thdéfendant discharged plaintiff for failing to
provide the required fitness-for-duty report andhttiplaintiff failed to demonstrate that
defendant’s stated reason was pretextual.

Marks v. Ohio Bell Telephone Cp2011 WL 3322594 (N.D. Ohio Aug. 2, 2011)

Plaintiff worked for the telephone company as at@ugr service representative. She
sued the company claiming interference with her PMtights and retaliation over the
termination of her employment. During her emplopmlaintiff had been certified for FMLA
leave for various reasons, including anxiety, paitacks, and gastritis problems from gastric
bypass surgery. Plaintiff also had an unrelated @Ewsuit and she periodically left work to
attend court hearings. On one occasion, she atleadcourt hearing from 10:00 to 11:00 a.m.,
and then attended a doctor’s appointment lateraftatnoon. The company gave her two hours
of excused leave for her court appearance and fowrs FMLA time for her doctor’s
appointment—Ileaving two hours of unexcused timan aDother occasion, plaintiff had a court
date beginning at 9:00 a.m., and then she failegeport to work for the rest of day. When
guestioned about her full-day absence, plaintdfraked her court hearing ended at 3:30 p.m. and
that she was with her lawyer until 4:45 p.m. Upamher questioning, plaintiff admitted that the
hearing ended around 10:30 a.m., which her lawgefitned, but she claimed she ate lunch
from 11:00 a.m. to 2:00 p.m. and reviewed documeiits her lawyer from 3:30 to 3:45 p.m.,
and then drove home at 4:45 p.m. By that timeas too late to drive to work because it would
have taken an hour and fifteen minutes to makettdipe The company fired plaintiff for
dishonesty.

Plaintiff claimed the company interfered with FMLights by denying her two hours of
FMLA leave on the day she had both the doctor'soagment and the court date. The court
granted summary judgment to the company becaus#iffléailed to provide any evidence that
she was entitled to take FMLA for the two hourgyirestion. She offered no evidence that her
need for the two hours of leave was related toadrher conditions necessitating FMLA leave.

The court also granted summary judgment to the emypn the FMLA retaliation
claim. The court found that a manager’s desirteszalate” the investigation of plaintiff's use
of FMLA leave did not amount to direct evidencerefaliation because the manager honestly
believed plaintiff was an FMLA leave abuser. Tloart also rejected as direct evidence the
deposition testimony taken in a different case ébraner company manager who testified that
the company targeted potential FMLA leave abusargfeater discipline because there was no
nexus between the testimony and plaintiff's disgbkarand because the court would likely
exclude the evidence under Federal Rule of Evidd®& The court ultimately concluded that
plaintiff could not rebut the company’s reason Far discharge (her dishonesty relating to
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second court appearance) and, therefore, she cmildaise an inference of discrimination
through circumstantial evidence.

Quinn v. Mercy Fitzgerald Hospital2011 WL 2982324 (E.D. Pa. July 22, 2011)

Plaintiff missed four days of work because of loweaxck pain and conjunctivitis. Her
physician provided a doctor’s note stating “chrobBP [lower back pain] with flare.” Before
returning to work, and with the permission of the/gician’s office, the employee added to the
note the words “w/ conjunctivitis.” Her employeitially told her she was discharged because of
the altered note. Sometime after the terminatioetmg, however, the human resource manager
informed the employee that her termination “reallysn’t [because of] the doctor’s note. It was
FMLA....”

Denying the employer’'s motion for summary judgmehe court initially rejected the
employer’'s argument that the employee’s back carddid not qualify the employee for FMLA
leave. The court noted that the employee was etemluby her physician on at least three
occasions and that the condition also had extenged a period of years and caused episodic
periods of incapacity. Next, the court found tiia¢ Price Waterhousdramework applied
because the employee introduced direct eviden&@/hfA retaliation. The court concluded that
a disputed issue of fact existed because the humsource manager essentially told the
employee that the stated reason for her terminatempretext for taking FMLA leave.

Summarized Elsewhere:

Till v. Spectrum Juvenile Justice Service2011 WL 3319713 (E.D. Mich. Aug. 1, 2011)

B. Application ofMcDonnell Douglago FMLA Claims
1. Prima FacieCase
a. Exercise of Protected Right

Bakhit v. Polar Air Cargg 2011 WL 3443629 (N.D. Cal. Aug. 5, 2011)

Plaintiff aircraft first officer sued his cargo lane employer for violations of various state
and federal laws, including claims for retaliationder the FMLA and the California Family
Rights Act (“CFRA”). Plaintiff had taken a two-yemedical leave from his employer related to
a back injury; the leave was granted pursuant éotéhms of a collective bargaining agreement
(“CBA”). FAA regulations required that, upon higturn, plaintiff re-qualify as a pilot.
Following a troubled requalification process th#timately resulted in the suspension of his
pilot’s license, plaintiff's employment was termiad. Plaintiff alleged that his termination was
in retaliation for his medical leave of absencene Tourt noted that an FMLA claim was only
actionable “if plaintiff can establish that he esteed or attempted to exercise his rights under”
the statute. Plaintiff conceded that his use oflicad leave was pursuant to his rights under the
CBA. Moreover, there was no evidence that pldimifer made a request for leave pursuant to
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the FMLA or the CFRA. As a result, the districucbgranted defendant’s motion for summary
judgment on plaintiffs FMLA and CFRA claims.

Breneisen v. Motorola, In¢.656 F.3d 791 (7th Cir. Sept. 2, 2011)

Plaintiff took 12 weeks of FMLA leave and then kotwo additional leaves in the
following months. Plaintiff did not return fromdlfthird leave because he was unable to work
and defendant discharged him. Plaintiff claimedlAvretaliation in his lawsuit, alleging that
his supervisor harassed him between his secondthardl leaves of absence. Plaintiff had
exhausted his FMLA leave after his first leave bsence but claimed that he was entitled to
recover because his supervisor's harassment chisedndition to worsen and therefore caused
him to be unable to work. The district court dissad plaintiff's claim, finding that he was
barred from recovering for time periods when he waable to work and that conduct that
exacerbates an employee’s condition is not groford®covery under the FMLA.

The Court of Appeals affirmed the district courdfismissals. The court agreed that the
cause of plaintiff's injury was irrelevant to hi$JEA claim and that he was no longer entitled to
protection under the FMLA because he had exhaussetime and was no longer able to work at
the time of his discharge. The court also founat tihe district court had properly excluded
medical evidence offered by plaintiff to establaslcausal connection between his condition and
his supervisor’s alleged harassment.

In addition, defendant had settled an FMLA retaiatclaim with a second plaintiff by
paying double the amount she demanded. That gftaimtn moved to convert the amount to a
judgment so she could recover attorney’s fees astsc The district court denied her motion
and dismissed her claim as moot. The court fohatl dismissal of the second plaintiff's claim
was proper as well because defendant had satigleeatiff's entire demand and an interest in
attorney’s fees did not constitute a case or coetgy.

Carter v. Arbors East, In¢.2011 WL 1641153 (S.D. Ohio May 2, 2011)

Plaintiff's FMLA request was submitted post-disgg  Because plaintiff
submitted her FMLA request only after her dischatpe court reasoned that she had no
“protected right” under FMLA. Further, the cousld that it would be impossible to show
that defendant discharged plaintiff due to her FMigguest, given that the request was
submitted after the decision to terminate her waden

Kennedy v. Bank of America, N.A2011 WL 1522380 (N.D. Cal. Apr. 21, 2011)

In November 2007, plaintiff, a banking center masrageveloped an abscess on the roof
of her mouth. She sought treatment from her deotiswo days. The abscess caused plaintiff a
great deal of pain and affected her ability to spgak and present well to the public. Because of
the abscess, plaintiff did not work from Novemb®r 2007 to December 10, 2007. She called
in each day while out. When her manager foundobtite absences, he called plaintiff at home
and allegedly was angry at plaintiff, which plaihteported.
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Nine months after this incident, plaintiffs brancuffered a $67,500 loss due to a
traveler's check being improperly sold. Althougther managers were fired for smaller
amounts, the manager gave plaintiff a final warningt the end of 2008, defendant began
conducting unannounced visits to the branchestibamployee timesheets and that employees
were working full shifts. The manager believed &@ypes at plaintiff’'s branch were submitting
false timesheets and leaving work early. Plaintiffs ultimately discharged in March 2009
because the manager had lost trust and confidaraintiff's ability to manage the branch.

In granting summary judgment to defendant, the tcdaund that plaintiff never
submitted a request for FMLA leave in connectiothwier abscess and that she never intended
to take such. Therefore, she could not invokeptfmeection under the FMLA. The court also
held that even if plaintiff intended to take FMLA&ave, she failed to follow defendant’s
procedures, which required submitting a doctor'seno The court further found that her
discharge taking place fifteen months after theeabs negated any inference that the
termination was motivated by her earlier leave.

Mackie v. Jewish Foundation for Group Home2011 WL 1770043 (D. Md. May 9, 2011)

Plaintiff worked as a weekend counselor at oneafémidant’s group homes for adults
with intellectual and developmental disabilitiesotronic mental illness. One day, plaintiff left
work two hours early because she was not feelinth w&he following day, she called her
supervisor and explained that she had the flu atmugh and needed to stay home. She did not
see a doctor; she simply took over the counter ca¢idn and rested for a little over one week.
When she returned, her employment was terminatesddoan medication errors and resident
complaints.

Plaintiff filed a complaint against defendant, gite that it violated the FMLA. First,
plaintiff claimed that defendant interfered withr migght to take FMLA leave. The court granted
summary judgment on this claim, however, becauamidf could not present any evidence she
was denied any requested leave. To the contrafgndant gave her all of the leave that she
requested.

Plaintiff also claimed that defendant retaliateadiagt her because she requested FMLA
leave. Defendant argued that her claim failed bseahe did not engage in a protected activity
and could not establish a causal connection. Thet @agreed because plaintiff only had the flu,
not a serious health condition as defined by thdeAM Thus, she was not entitled to FMLA
leave. Additionally, the court granted summarygonént on plaintiffs FMLA claims because
she did not provide sufficient information to traggher employer’s obligation to provide FMLA
leave. Finally, the court found that plaintiff$aons failed because she could not establish a
causal link. Defendant claimed that it made thasien to terminate her employment due to the
medication errors and complaintefore she even requested leave for the flu. Moreover, t
only person who knew that plaintiff had been outlesmve was not involved in the decision to
terminate plaintiffs employment. Thus, the co@ound that defendant had established a
legitimate non-retaliatory reason and plaintiff hadt provided any evidence that the
employment decision was prompted by other motives.

Summarized Elsewhere:
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Danek v. County of Coak2011 WL 5979880 (N.D. Ill. Nov. 29, 2011)

Deloatch v. Harris Teeter, In¢.797 F.Supp. 2d 48 (D.D.C. Cir. July 13, 2011)

Gutierrez v. Grant County2011 WL 1654548 (E.D. Wash. May 2, 2011)

Stone v. St. Vincent Hospital and Healthcare Cent@f11 WL 5593683 (S.D. Ind. Nov. 17,
2011)

Wierman v. Casey’s General Storeg38 F.3d 984 (8th Cir. Mar. 31, 2011)

b. Adverse Employment Action

Carroll v. Texas Dept. of Public Safet?011 WL 1103474 (S.D. Tex. Mar, 23, 2011)

Plaintiff was a female employee that had frequatténdance issues. Plaintiff
alleged that her supervisor required her to perfoumerous duties not required of her
male co-workers, including requiring a medical ssatreport after her surgery to
substantiate her FMLA leave. The court found tlpddintiffs complaint did not
specifically allege an FMLA cause of action andttp&intiff's allegations concerning
FMLA leave arose as part of her Title VII claims.

The court held that plaintiff did not plead @ima facie case of Title VII
discrimination or hostile work environment. Funththe court held that, even if plaintiff
intended to assert an FMLA claim as part of thepaliate treatment cause of action, there
was noprima facieFMLA case, because requiring an individual to submdtrenfis not an
adverse employment action and plaintiff could ndentify any similarly situated
individuals who were not required to submit a mabistatus form. Finally, the court
indicated that, even if plaintiff could statepema facieFMLA retaliation case, defendant
could demonstrate a legitimate, nondiscriminat@gsion for requiring plaintiff to submit
medical status reports€. plaintiff’s history of attendance problems).

Cham v. Station Operators, Inc2011 WL 2181194 (D.R.l. June 3, 2011)

Plaintiff alleged his working hours were reduceccewese he took FMLA leave.
Plaintiff argued the work hour reduction was a maktehange to his terms and conditions of
employment that forced him to resign. Althoughimilf had asserted other discrimination
claims, only the FMLA retaliation claim was submttto the jury. The jury returned a verdict
in plaintiff's favor.

In its motion for judgment as a matter of law, defent argued that plaintiff failed to
state aprima faciecase of FMLA retaliation because a reduction imkwlmours was not an
adverse employment action, where the employer npr@nised to schedule plaintiff forty
hours. Defendant also argued that plaintiff did sieow a willful violation, and therefore
plaintiff's claim was time-barred because the m#&iing event occurred more than two years
before he brought the lawsuit. The court deniddratant’s motion for judgment as a matter of
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law finding that a reasonable jury could concluudt & reduction in work hours could create
such an intolerable work environment that plainiéuld be forced to resign. Furthermore, the
court held that plaintiff's evidence, while not sflieally focusing on willfulness, created
sufficient circumstantial evidence for a reasongbig to find a causal connection between
taking medical leave and the reduction in work Bour

The above notwithstanding, the court granted defietsl motion for a new trial. At
trial, plaintiff presented testimony regarding coents related to his race and religion which
were relevant to his other discrimination claimet tivere not submitted to the jury. The court
found that a reasonable jury could have been cedflyy such extraneous testimony not
related to the FMLA retaliation claim.

Dumas v. New United Motor Manufacturing, Inc2011 WL 5006462 (N.D. Cal., Oct. 20,
2011)

Plaintiff, a union worker, worked for defendantone of its assembly plants. He had
been granted several leaves of absence under tHeA Fkdm 1999 to 2010, resulting in
approximately 300 days of leave. Plaintiff alsal Inaay unexcused absences as an employee. In
2009, plaintiff's supervisor suspended him for fidays due to unexcused absences. Shortly
thereafter, defendant realized that one of the radesethat triggered the suspension may have
been FMLA-protected. After defendant rescinded ghepension, plaintiff, without notice or
explanation, failed to appear for work. Defendtm#n notified plaintiff that those unexcused
absences were grounds for discharge under thectediebargaining agreement, unless he could
provide a satisfactory explanation. Plaintiff chdt respond, and defendant placed him on
administrative leave pending further investigatioeeks later, plaintiff sent defendant a letter
explaining that some of the absences were FMLAeguted leave, although he provided no
documentary support for his assertion. Defendametheless permitted plaintiff to return to
work under a last chance agreement. Plaintiffiooet working for defendant until April 2010,
when it shut down its entire operations. Actprg se plaintiff sued alleging that his discharge
was in retaliation for previously taking FMLA leave

Defendant moved for summary judgment. Noting thatrecord was devoid of any facts
suggesting that plaintiff had been discharged i992@r that his benefits had ever been
interrupted during his administrative leave, theirta@oncluded that plaintiff did not suffer an
adverse employment action in 2009. Instead, defeingdresented evidence that it rescinded
plaintiff's discipline. Further, according to tlweurt, plaintiff provided no evidence to suggest
that defendant considered his previous use of FNHa&e when it terminated his employment in
shutting down its operations, as all hourly empésyat the plant, including plaintiff, had lost
their jobs.

Freeman v. Koch Foods of Alabam&77 F. Supp. 2d 1264 (M.D. Ala. Mar. 31, 2011)

Plaintiff requested FMLA leave to receive treatmémt breast cancer and defendant
allowed her to take 24 weeks of leave. Upon remgrirom leave, defendant assigned plaintiff
to a position in payroll and benefits instead ohseating her to her former accounts receivable
position. Plaintiff was paid the same amount inr@wv position that she was paid in her former

133



position. Plaintiff then requested to be placed i&an accounts payable position, but defendant
did not grant her request because the employeehatidoeen performing plaintiff's duties while
she was on leave had already taken the accountblgaposition. Defendant transferred
plaintiff back into her former accounts receivaptesition shortly thereafter. Plaintiff then went
on vacation and while she was out, someone movebdiengings off of her desk so that a new
clerk could use the desk. Plaintiff then filedtsalaiming that defendant failed to reinstate her
to her accounts receivable position upon her reftam leave and then retaliated against her for
taking FMLA leave by denying her the accounts p&yalosition she requested, transferring her
out of the payroll and benefits position, and mguine items from her desk.

The court granted defendant’s motion for summadgijuent on the failure to reinstate
claim because plaintiff took 24 weeks of leave ahd no longer had a right to reinstatement
after her 12 weeks of FMLA leave expired. The talso granted defendant’'s motion for
summary judgment with respect to the retaliaticmnel because moving plaintiff's belongings
did not constitute an adverse employment actiohe dourt also found that denying plaintiff's
request to transfer to the accounts payable pasitias not an adverse employment action.
Defendant had filled the position while plaintifa out on FMLA leave and was not required to
hold the position open in case plaintiff was instee in it, particularly because plaintiff had not
previously expressed an interest in that positiohhe court also rejected that transferring
plaintiff out of the payroll and benefits positiaras retaliatory because plaintiff had no payroll
and benefits experience while her replacement did.

Keeler v. Aramark2011 WL 3608698 (D. Kan. Aug. 12, 2011)

Plaintiff requested FMLA leave for a neck absdess August 28, 2007 until September
5, 2007. That leave was subsequently extended Sepitember 15, 2007. On September 14,
2007, plaintiff notified defendant that he had atmwllin-resistant staph infection (“MRSA”)
and could not work until October 31, 2007, unlesteddant approved his return. Plaintiff
returned to work on November 2, 2007, performingedusimilar to those he performed prior to
his leave. Although one of plaintiff's FMLA absescwas initially marked as unexcused, this
error was subsequently corrected. Plaintiff filait against defendant alleging that it had
interfered with his FMLA rights and retaliated aggihim for taking leave under the Act.

The court ultimately granted defendant’s motion sommary judgment, finding that
plaintiff could not set forth g@rima faciecase because he could not show he had suffered an
adverse action that a reasonable employee wouldidmmaterially adverse. Plaintiff was
granted all of the leave he requested and returmedork in a position with similar duties to
those he had performed prior to his leave. Defetislaequests for updates on plaintiff's
medical condition did not violate the Act becauséeddant had a right to require plaintiff to
obtain a medical release before returning to woikiis was especially true where plaintiff
worked in food service and had been diagnosed MRSA, a contagious infection. Finally,
plaintiff was not entitled to holiday pay duringshieave because he had not worked the last
workday prior to the holiday and the first workdater, as required by defendant’s policies.

In rejecting plaintiff's claim for equitable refieinder the FMLA, the court found that
plaintiff — by his own admission — had not beenjpdéced by any of defendant’s alleged
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violations. Absent evidence of prejudice or cortipglevidence of future violation, plaintiff
was not entitled to injunctive relief.

Keeling v. Horizons Youth Servs., L.22011 WL 2633530 (E.D. Ky. July 5, 2011)

Plaintiff filed an FMLA retaliation claim stemminfgom leave he took related to a heart
condition. Although no disciplinary action had begaken against plaintiff prior to his leave, he
had been subject to “needs improvement” performaagews for several months prior to his
leave. When plaintiff returned to work from leaves schedule had changed slightly, which
caused him to miss one of two evenings he had quely devoted to church activity. Plaintiff
was also presented with a performance improvemiamt §PIP”), to which he did not object.
When plaintiff failed to meet the requirementstué PIP within the allotted 60-day time limit, he
was presented with two different PIPs preparedviny different supervisors. Plaintiff never
objected to the PIPs or requests that he impravediformance.

Plaintiff alleged that the PIPs and his scheduknge were adverse actions taken against
him in retaliation for taking FMLA leave. In gram§ defendant's motion for summary
judgment, the court noted that not every act afigctan individual’'s employment can be
considered adverse; instead, the act must be @mlaseich as a demotion, decrease in benefits,
and/or significantly diminished material responidiles. The court found that plaintiff's PIPs
and minor schedule change were not significant gmaa be considered adverse for purposes of
establishing @rima faciecase of FMLA retaliation.

Male v. Tops Markets, LLC2011 WL 2421224 (W.D.N.Y. June 13, 2011)

Plaintiff filed a post-termination FMLA-retaliationlaim against her former employer
alleging that the company provided negative refegerno plaintiff’'s prospective employers in
retaliation for taking FMLA leave while employed bye company. In her complaint, plaintiff
alleged that when one prospective employer called farmer company about plaintiff, a
manager or supervisor of the company informed #tlercthat plaintiff was a good employee for
the first couple of years, but thereafter beganrtppersonal problems that spilled over into the
workplace and that plaintiff missed and was latevtok because of personal and medical issues.

The company filed a motion to dismiss the compléoantailure to state a claim under the
FMLA. In its motion, the company argued that pldirhad failed to adequately allege that she
experienced an adverse employment action and tlyasizch action was caused by the fact that
she had previously taken FMLA leave. The compamthér contended that the complaint was
untimely because it was filed after the two-yeatige of limitations under the FMLA.

The district court denied the company’s motion. e Tdourt found that the allegations
regarding the company’s negative references wdfeisat enough to plead that such references
constituted an adverse action. Acknowledging theite are no bright lines rules for determining
whether a negative inference amounts to an adeenggoyment action, the court noted that the
issue of adverse employment actions in retaliatsohighly fact-specific. The court reasoned
that plaintiff met her pleading obligations by aglieg that the company specifically mentioned
the negative impact her medical issues had ondiepg¢rformance to the caller. For this same
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reason, the court decided that plaintiff had sightly pled facts supporting causation to pursue
a claim. With respect to the company’s statutdiraftations argument, the court held that
because plaintiff had sufficiently alleged willfabnduct, she should be allowed to establish
evidence through discovery to avail herself of HHdLA’s three-year limitations period for
willful conduct.

Quinn v. St. Louis County653 F.3d 745 (8th Cir. 2011)

Plaintiff reported sexual harassment to her formeployer. After reporting sexual
harassment to her employer, plaintiff experiendeeks, anxiety, and depression, which required
her to take FMLA leave. After returning from leay#aintiff believed that defendant began
retaliating against her for reporting sexual hares# and claimed that the retaliation caused her
to once again experience anxiety and depressitaintiff requested an adjusted work schedule
of three days per week, which defendant grantddinti#f eventually went out on full time leave
and her condition worsened such that she was unabieturn to work. Plaintiff then filed a
lawsuit alleging FMLA interference and retaliatioRlaintiff proceeded under the theory that she
had been constructively discharged.

Finding that plaintiff resigned and was not disgeat, the court held that plaintiff did not
suffer an adverse employment action and grantedrsugnjudgment in favor of defendant on
her FMLA claims. On appeal, plaintiff alleged thtte district court failed take into
consideration the fact that the county had disagedaaher from taking FMLA and had refused
her requests for leave prior to granting her leavle court found that summary judgment was
properly granted to defendant on both the FMLAiigie@nce and retaliation claims. Plaintiff
could not succeed on an interference claim becalisehad received the full twelve weeks of
FMLA leave. In addition, because plaintiff couldbtnshow that she was constructively
discharged, she could not establish an adverseogmpht action as required to state an FMLA
retaliation claim.

Rountree v. City of Portsmout2011 WL 5101761 (E.D. Va. Oct. 26, 2011)

A former administrative staff member sued the Gify Portsmouth after she was
terminated from her employment. She exhausted=N#rA leave in 2008. Upon returning to
work, she experienced irregularities with her pagth which defendant claimed occurred
because she had run out of annual leave and wag paid on a days-worked basis. Plaintiff
filed a grievance with the city, and the grievape@el determined that the employer had adhered
to its policies and procedures but could have dohetter job communicating the changes to
plaintiff's pay.

In mid-2009, plaintiff’'s supervisor asked plainttfi perform a task. Plaintiff refused to
perform the task, stating that it was someone lsesponsibility. She subsequently visited her
supervisor’s office and referred to a coworkerhwithom she had a history of disagreements, as
a “bitch.” The following day, plaintiff was issde notice of disciplinary action for engaging in
unprofessional work conduct in connection with hefusal to perform a work assignment, and
she was notified of the termination of her emplogimePlaintiff fled a complaint, alleging,
among others, a claim for FMLA retaliation. Defantdmoved for summary judgment.
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The district court found that the only conduct sgue was defendant’s irregularities in
plaintiff's pay after her 2008 return from FMLA k& The court noted that the grievance panel
had found the pay irregularities conformed to pglialso noting plaintiff's admission that she
had been paid for all work performed. In lighttbEse facts, the court dismissed plaintiff's
FMLA retaliation claim.

Weil v. Carecore Nat'l, LLC2011 WL 2415791 (D. Colo. June 14, 2011)

Well, a representative in Carecore’s call centegam working for Carecore in October
2006. In January 2007, the company began allowieg tb telecommute due to medical
conditions, a privilege not afforded other empls/e@/eil received several disciplinary write-
ups in the summer of 2008, including a written viagnand verbal counseling, due to poor job
performance or failures to follow company policEeat summer, she took FMLA leave due to
stress. After exhausting her FMLA leave in Septen#t®8, Weil informed Carecore that her
doctor had not released her to work and could metipt when she could return. Carecore
removed her from the payroll.

Weil sued alleging an FMLA retaliation claim ftre disciplinary actions taken in the
summer of 2008. The court held that “no reasonabtgloyee would have found these
employment actions to be materially adverse.” @iffrenth Circuit precedent, the court held that
the written warning did not constitute a materiadlglverse employment action since it had
“minimal effect” on her employment status. The ¢abserved that Weil had not been demoted,
lost pay, or had her job responsibilities changiéer ahe discipline, and had taken FMLA leave
just three days later. Because she could not damad@s materially adverse employment action,
the court granted summary judgment to Carecore.

Summarized Elsewhere:

Duchateau v. Camp Dresser & McKee, In@011 WL 4599837 (S.D. Fla. Oct. 4, 2011)

Fischbach v. City of Toledo798 F. Supp. 2d 888 (N.D. Ohio 2011)

Wilkes v. T-Mobile 2011 WL 1113397 (E.D. Tenn. March 24, 2011)

(o} Causal Connection

Alred v. Eli Lilly and Co.,771 F.Supp.2d 356 (D. Del. 2011)

The court denied employer's motion for summarygmumeént on plaintiffs FMLA
interference and discrimination claims. Plaintiffed her employer and her former supervisor
when she took FMLA leave and was discharged apprataly a year later for alleged poor
performance.

With respect to plaintiff's claim of FMLA interfence, the court held that plaintiff's

allegations that her supervisor told her that tiveeee “no guarantees” that she would keep her
job if she took FMLA leave and that employees watlihistory” of taking FMLA leave were
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targeted were sufficient to preclude summary judgmeespite the fact that plaintiff conceded
that her FMLA rights were not disrupted.

The court also held that plaintiff had adducedisignt facts to establish prima facie
FMLA retaliation claim. Although temporal proxingitvas lacking, there was evidence of a
causal connection because plaintiff’'s job dutieanged following her leave and plaintiff began
receiving poor competency ratings immediately afé¢urning from leave. Although defendants
claimed that plaintiff was discharged due to poerf@rmance, the court found that there were
genuine issues of material fact regarding plaistifferformance, particularly because plaintiff
ranked in the top third of employees in objectiveasures despite receiving low subjective
ratings and because plaintiff had not received gatnee year-end evaluation prior to taking
FMLA leave.

Benz v. West Linn Paper C02011 WL 2935396 (D. Or. July 20, 2011)

Plaintiff worked for defendant in its paper prosiag department. Defendant’s
employees were not guaranteed specific jobs, biterawere assigned to different roles
periodically based on business need. Plaintifinedal defendant retaliated against him for
exercising his FMLA rights by reassigning him tdiferent position, by denying him leave for
half of a shift, by issuing a Last Chance Agreenadtdr he had an altercation at work, and by
terminating his employment. Defendant filed a mwotfor summary judgment, which was
considered by a magistrate judge. The magistsateed Findings and Recommendations that the
motion be granted and plaintiff filed objection§he district court overruled the objections and
adopted the magistrate’s Findings and Recommendatio

The court found that the reassignment to anotbsitipn could not constitute an FMLA
violation because plaintiff did not suffer econoniiamages as a result. The court rejected
plaintiff's argument that the new position was leéesirable, noting plaintiff received the same
pay and benefits in the new position. The couasomed that the damages provision of the
FMLA provides only for actual economic damages,chtplaintiff did not incur.

The court also found that the denial of leaveHalf of a shift and issuance of the Last
Chance Agreement were not retaliatory. The cawund that, on the day he made the request to
take off half of his shift, plaintiff and his sup&or jointly agreed that the supervisor would try
to arrange for plaintiff to leave early, but plafihtvalked off the job before arrangements could
be made. In addition, the court found that thet IGisance Agreement was issued because of
plaintiff's ongoing performance problems and thet fdnat he walked off the job. Finally, the
court ruled that plaintiff's discharge was not fetimry. The court found that plaintiff was
discharged because he missed an appointment wiimgroyee Assistance Program counselor,
which was a requirement under his Last Chance Ageeé Thus, the court ruled that there was
no causal connection between these incidents amditifffs previous use of FMLA leave. As
such, defendant’s motion for summary judgment wastgd.

Cuturilo v. Jefferson Reg’l Med’l Ctr, 2011 WL 2941031 (W.D. Pa. July 20, 2011)
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The court denied defendant’s motion to dismisgpféis FMLA retaliation claim. In its
analysis, it noted that the Third Circuit has afited two primary factors relevant to
establishing a causal connection between the us&IbfA and an adverse employment action:
() timing and (2) ongoing antagonism. Althougleteant sought to show that the allegations
established an absence of sufficient temporal pryj the district court noted while the
complaint did not specify the dates, plaintiff ditlege she used FMLA leave twice in between
the February 18, 2009 approval of intermittent &aand her April 29, 2009 discharge.
Furthermore, plaintiff had alleged receiving conpigabout her use of leave.

Hall v. AT&T Mobility Services, LLC 2011 WL 3425642 (M.D. Fla. Aug. 5, 2011)

Plaintiff failed to meet her assigned sales qufiiaseveral months. As a result, she was
disciplined according to defendant's policies. @mek after receiving a final warning, plaintiff
requested and was granted FMLA leave. While pfaimtas on leave, defendant discovered
plaintiff had violated its code of conduct. Updaiptiff's return from leave, she was discharged
for poor sales performance. Plaintiff brought aticm against her former employer, alleging her
employment was terminated in retaliation for takidLA leave.

The court found plaintiff was on notice prior tikitag FMLA leave that her performance
was unsatisfactory and had been warned of the lplbigsof her discharge. It further found that
defendant had followed its stated performance plisary scheme. Therefore, the court did not
find a causal connection between plaintiff's FMLgave and her subsequent discharge, and it
granted defendant's motion for summary judgment.

Morrow v. Potter 2011 WL 663029 (N.D. lll. Feb. 10, 2011)

Plaintiff, an employee of the United States PoStlice, alleged she was denied FMLA
leave in retaliation for making an EEO complainteTdistrict court granted summary judgment
in favor of defendant, finding no evidence the pare/ho made the decision to deny the FMLA
leave was aware of her EEO complaint. Furthermdedendant had a legitimate basis for
denying plaintiff's FMLA leave since she lacked tieguired work hours for the preceding year.

Pantoja v. Monterey Mushrooms, Inc2011 WL4737407 (C.D. lll. Oct. 6, 2011)

Following her vacation to Mexico from July 6, 20€@&ough July 13, 2009, plaintiff
planned to take FMLA leave for one month and remaimMexico to help her sick mother.
Defendant's Human Resource (“HR”) Manager told rgifi that she needed to provide
documentation that her mother was seriously ilhe RAssistant HR Manager gave plaintiff the
papers to complete. Plaintiff allegedly submittikd FMLA certification papers to her mother's
doctor for completion and allegedly forwarded th&ndefendant by fax on July 13, 2009.
Defendant never received the fax. When plaintifBsation ended on July 13, 2009, and she did
not return to work, defendant mailed notice to heme address that she was to return to work
and called her home numerous times.
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On or about July 27, 2009, plaintiff's brother eallplaintiff in Mexico to inform her that
she needed to get in touch with defendant becewesevas "in trouble at work." According to
plaintiff, she talked to the HR Assistant who expdal that defendant had not received her
medical certification. Plaintiff allegedly resethe fax on July 27, 2009, and called defendant
several times to see if the fax had been receirdintiff's records supported that the calls had
been made, but she claimed that no one at theeadfier answered the phone. Plaintiff made no
further attempt to contact defendant and defendewer received the certification.

On August 5, 2009, defendant mailed a terminatiotica to plaintiff's home that she
received on August 13, 2009, when she returned Hoome Mexico. Plaintiff went to defendant
either August 14, 2009, or August 17, 2009, tousscthe matter. At that time, defendant asked
her for the documentation that she had sent infake When she could not supply any, her
discharge was upheld.

Plaintiff first argued that the requirement to sutbtine certification paperwork before the
trip should be equitably tolled because she couotdite the papers until she went to Mexico and
spoke with her mother’'s doctor. Equitable tolliagplies when a plaintiff cannot, under the
circumstances, be reasonably expected to act witl@rdeadline. The district court indicated
that the circumstances may justify tolling untiesspoke to defendant on July 27, 2009, because
defendant knew that plaintiff was trying to sene thaperwork. However, the district court
stated it would be hard-pressed to toll the timefilang her certification past July 27, 2009,
when plaintiff had been put on notice that the nexglipaperwork had not been received. The
district court noted that even though plaintiff didt receive confirmation that the second fax
had been received, she made no further attemmniact defendant and waited until August 14,
2009, or August 17, 2009, to speak with defendant.

The district court also found that the evidence dad support a claim for equitable
estoppel because no evidence showed defendanatgotwrongful action to induce plaintiff to
violate its FMLA certification policy. Although pintiff might have initially been confused as to
when her certification information was due, the@swo doubt that she knew by July 27, 2009
that her certification papers had to be filed imragdy. Therefore, there is no evidence to
support equitable estoppel past July 27, 2009.

Plaintiff further argued that she need only showcaasal connection between her
protected activity (which the court found had netwred) and her discharge by presenting
evidence that the FMLA request was a motivatingdia her discharge. The district court
noted that in the Seventh Circuit, she must propidef of “but-for” causation. The evidence
was clear that defendant fired plaintiff for nobypiding the required FMLA certification forms
after giving her numerous opportunities to do sdhe district court found that plaintiff's
contention that defendant was hostile to FMLA resgsiebased on not engaging in progressive
discipline, was undermined by defendant’s effastsdntact plaintiff after July 13, 2009, and by
giving her numerous opportunities to supply theunegl information. Last, the court found
plaintiff's argument that her efforts were in “go@gth” unpersuasive and irrelevant.

Poindexter v. City of Sallisayn2011 WL 5330746 (E.D. Okla. Nov. 7, 2011)

140



Two brothers, who worked as journeyman linemen tfe City Electric Department
(“City”), took leave to attend their mother’s hiprgery. After this, they were passed over for
promotion to a lead man position in the departmentey filed suit alleging interference and
retaliation FMLA claims. The court granted defemi motion for summary judgment.
Plaintiffs’ interference claim failed because ther@s no genuine issue of material fact showing
any harm from defendant’s failure to provide themhwotice of the difference between paid
sick leave and FMLA leave.

The court also found no causation to supp@tima faciecase for plaintiffs’ retaliation
claim. Plaintiffs cited three reasons in suppdrth@ir claim that their failure to be promoted
was caused by their FMLA-qualifying leave: (1) th@ City tried to discourage employees from
taking such days, as evidenced by the fact thatdémartment head talked to the Electric
Department employees about abusing sick leaveth@) after this statement, the department
head's wife complained to plaintiffs’ sister, ar¥) that there was temporal proximity between
the two events.

The court held that this was not sufficient to bksa a causal connection, because the
department head’s statement was not specificathediat plaintiffs’ leave, his wife’s complaint
had nothing to do with plaintiffs’ leave, and tieeporal proximity between the two events, nine
months, was inadequate. In addition, the court ikt the City’'s stated reason for not
promoting plaintiffs, that the action would violate anti-nepotism policy, was not a pretext for
retaliation. Finally, the court held that underl&@ioma law the City was not equitably estopped
by representations to the brothers by their supenthat the nepotism policy would not apply to
plaintiffs because their supervisor was mistakenisnnterpretation of the policy.

Roberts v. Florida Gas Transmission Co., L.L,2011 WL 5119520 (5th Cir. Oct. 28, 2011)
(affing 2011 WL 1135335 (M.D. La. Mar. 24, 2011))

The Fifth Circuit affirmed the District court’s gy of summary judgment for defendant
in plaintiffs FMLA retaliation claim. Plaintiff heged he was discharged for applying for
FMLA leave. In entering summary judgment for defent, the district court found there was no
causal link between plaintiff's application for FMLeave and his discharge, noting that the rule
in the Fifth Circuit requires a plaintiff bringing retaliation claim to show that the adverse
employment action would not have occurred but liergrotected conduct. Plaintiff claimed that
the very close temporal proximity between his retjer FMLA leave and his discharge
provides evidence of a causal link between hisegtetl activity and the adverse action. The
lower court found that plaintiff failed to estalilibe would not have been terminated but for his
FMLA request and also found that he failed to adéejy refute defendant’s proffered reason for
termination, plaintiff's repeated non-complianceghwéompany residency and vehicle policies.

The Fifth Circuit affirmed, finding plaintiff couldhot establish grima facie case of
retaliation because he had not demonstrated alcemsaection between his protected activity
and his discharge. Plaintiff failed to demonst@daéendant was even aware of his FMLA leave
requests at the time it decided to terminate hing, stated, “[o]bviously, an employer cannot
retaliate against an employee for engaging in gepted activity that it did not know about at the
time of the challenged action.”

141



The Fifth Circuit further concluded that even ifapitiff could establish grima facie
case of retaliation, his claim would still fail lzetse he did not show that defendant’s legitimate
reasons for his discharge were mere pretext inglantiff had not shown that his lying and
failure to comply with company policy were not tinee basis for his discharge.

Summarized Elsewhere:

Ames v. Home Depot U.S.A., In629 F.3d 665 (7th Cir. 2011)

Ballato v. Comcast Cor2011 WL 2728265 (D. Minn. July 13, 2011)

Breeden v. Novartis Pharmaceuticals Corp46 F.3d 43 (D.C. Cir. July 8, 2011)

Dumas v. New United Motor Manufacturing, Inc2011 WL 5006462 (N.D. Cal., Oct. 20,
2011)

Fields v. Verizon Servs. Corp2011 WL 4102087 (D. Md. Sept. 13, 2011)

Gerrard v. Garda Security2011 WL 3511481 (C.D. lll. Aug. 11, 2011)

Grant v. Walgreen C.2011 WL 2079923 (E.D. Mich. May 24, 2011)

Heidger v. Gander Mountain C92011 WL 3665155 (E.D. Mich. Aug. 22, 2011)

Knight v. Continental Tire N. Am., Ing.2011 WL 1155090 (D. Colo. Mar. 29, 2011)

Packard v. Massachusett8011 WL 4549199 (D. Mass. Sept. 28, 2011)

Viramones v. U.S. Bancor®011 WL 6780644 (N.D. lll. Dec. 27, 2011)

I. Temporal Proximity

Barton v. G.E.C., Inc. 2011 WL 938153 (M.D. La. Mar. 16, 2011)

Plaintiff's discharge came three and a half weedtowing notice of her need for
pregnancy-related leave. While plaintiff arguedttthe discharge was retaliatory, defendant
maintained that it was solely as a result of pitiiatpoor performance.

On a motion for summary judgment, defendants argpkhtiff could not show
causation for purposes ofima faciecase of FMLA retaliation and that plaintiff coutabt
show evidence that defendant’s proffered reasorhérdischarge was pretextual. The court
noted that factors to be considered in determirangausal link included plaintiff's prior
disciplinary record, whether defendant followed atsn leave-related policies and procedures,
and the temporal relationship between the empleypsstected conduct and the adverse action.
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In this case, the district court found that deferiahd not follow its own leave-related policies in
response to plaintiff's request for pregnancy-edateave; in fact, defendant did not even
process plaintiff’'s application for leave. Coupledh the temporal proximity of the request for
leave to plaintiff's discharge, the court deterndiribat this was sufficient to make oupama
facie case of FMLA retaliation.

However, in granting defendant’s motion, the cooeld that plaintiff did not offer
sufficient evidence, beyond the temporal relatigmsho rebut defendant’'s legitimate, non-
retaliatory reason for her termination. Specificalplaintiff did not show that defendant
disfavored pregnancy-related leave, and, in fagtertdant produced evidence to the contrary.
Plaintiff also failed to rebut defendant's evidenak her poor performance throughout her
employment.

Burrow v. Boeing Cq.2011 WL 1594937 (E.D. Mo. Apr. 27, 2011)

Plaintiff took eight hours of intermittent FMLA dee approximately two months after
being issued a performance improvement plan. parformance improvement plan had listed
areas of improvement including complying with ptéfis work schedule and obtaining
supervisory approval prior to altering her work ethle. Approximately three months after
being issued the performance improvement plan, arfdw weeks after taking intermittent
FMLA leave, plaintiff was informed she had not masidficient improvement due to being
absent approximately 30% of her scheduled work tirR&intiff was discharged seven months
later.

Plaintiff filed suit against her former employalieging retaliation for taking intermittent
FMLA leave. The court granted defendant's motiam summary judgment, finding that
plaintiff could not establish that a retaliatory tme played a part in defendant’s decisions to
discipline and discharge plaintiff. The court fduthat the retaliation claim failed because (1)
the performance improvement plan was issued poigldintiff's protected activity and (2) the
length of time between the protected activity dmeldischarge precluded a finding of causation.

Camp v. Centrue Bank2011 WL 2182040 (N.D. Ill. May 31, 2011)

When plaintiff, a former personal banking supesvidecame a mortgage loan originator
for defendant, she was specifically told that skes wo longer allowed to use Mark IV -- a
computerized loan scoring and lending program #iltwed for origination, approval, and
closing of home equity lines of credit -- due taeuial conflict of interest issues implicating
security, fraud, and Sarbanes-Oxley. During a &aiyr 20, 2008 review, plaintiff's supervisor
discovered that plaintiff had continued to use MArkat least ten times since expressly being
told not to, and had used other people’s namesteod The supervisor discussed the matter
with several other members of management and ukisngerminated plaintiff's employment on
February 26, 2008. Plaintiff's suit was premised the fact that she had contacted the
company’s benefit specialist on February 8, 20@8arding treatment for cancer, and sent an
official FMLA leave request on February 25, 2008.

The court granted the company’s motion for summjaggment. In response to
plaintiff's request that the court infer that hdéleged insubordination in continuing to use Mark
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IV was not the reason for her discharge, the cbhald that it had no evidence suggesting the
supervisor’'s belief was unfounded or not sincehalld. Likewise rejecting plaintiff’'s suggested
inference that the supervisor knew of her FMLA mesfubefore discharging her, the court held
that the supervisor’'s actions were part of a precest in motion before plaintiff officially
requested FMLA leave and that there was no evidengporting her theory. Noting that
general allegations of suspicious timing, withouwirey do not create a genuine issue of fact, the
court held that plaintiff's theory as to the supsov's intent was entirely speculative and
insufficient to satisfy her burden in opposing suanmjudgment in light of the supervisor’s
unrebutted testimony that he did not know abouinpfs FMLA request until after he had
discharged her.

Chavez v. Dakkota Integrated Systems, LL2011 WL 2148373 (W.D. Ky. May 31, 2011)

Plaintiff was provided with an FMLA protected leagéabsence from March 27, 2008
through April 16, 2008. In July 2008, plaintiffamployer was forced to reduce its labor and
production costs. Plaintiff's job was part of @uwetion in force (“RIF”) that affected the entire
second shift and several other first shift posgiomn late July 2008, Plaintiff was informed that
his job position was going to be eliminated. Inuky 2009, the employer was able to reinstate
the majority of its second shift employees, thopgiintiff was not reinstated.

At the summary judgment stage, plaintiff was unaileprove a prima facie case of
retaliation. Specifically, plaintiff was unable show a causal connection between his FMLA
leave and his inclusion in the RIF. Since the terapproximity between the RIF and plaintiff's
request for FMLA leave was not very close in tirpintiff was required to provide additional
evidence to establish an inference of retaliatioRlaintiff's only additional evidence consisted
of defendant’s praise of a co-worker’s perfectratsnce earlier in the year. Therefore, the court
determined that Plaintiff failed to establisprama faciecase of retaliation and granted summary
in favor of the employer.

Foster v. Northwestern Medical Faculty Foundatior?011 WL 2560187 (N.D. Ill. June 28,
2011)

Plaintiff applied for and received FMLA leave toreafor her mother for a week in
January 2006. In August 2006, plaintiff's supeoviggave her a performance evaluation
indicating that she had received an oral warnimgaftendance and other job performance issues.
In November 2006, plaintiff applied for and recelva week of FMLA leave for her own
medical condition. The day after her request wgs@ed, plaintiff’'s supervisor issued her a
corrective action report that addressed plainaffiig asleep at her desk. Plaintiff was then
approved for intermittent FMLA leave in Decembe@0 Also in December 2006, plaintiff's
supervisor talked with her about making personainghcalls at work. In January 2007, plaintiff
was placed on a performance improvement plan.

In May 2007, plaintiff went out on leave again aid not provide defendant with an
expected return date. Defendant informed plaitiifit she would exhaust her FMLA leave on
June 4, 2007, and advised her that at that pdmet,ceuld take personal leave. Plaintiff was
released to return to work at the end of Junewas told that her position had been filled and
that she had to apply for other open positions wéfendant. She applied for open positions, but
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was not hired and was told with respect to onetjpwosthat her former supervisor recommended
that plaintiff not be hired. Plaintiff was disclgad on September 7, 2007, and subsequently filed
suit, alleging interference and retaliation under EMLA. Defendant then filed a motion for
summary judgment.

The court granted defendant’s motion for summarggjuent with respect to the
interference claim because plaintiff received &llhe leave she was entitled to under the FMLA
and was not eligible to return to work when hevéewvas exhausted. The court found that the
supervisor’'s discouraging actions were not relevanthe interference claim because plaintiff
had actually received all 12 weeks of leave sheemtitled to. The court also granted summary
judgment in favor of defendant with respect to tle#aliation claim because it determined
plaintiff could not establish a causal connecti@tween her discharge and protected activity.
The court determined that the temporal proximitgnal was not sufficient to establish the
requisite causal connection.

Knight v. Engert Plumbing & Heating, Inc.2011 WL 3328399 (E.D. Tenn. Aug. 2, 2011)

Plaintiff worked for defendant plumbing companyaplumber and later as a foreman.
He was discharged after 14 years of employmentaasagb a reduction-in-force (“RIF”) due to
declining work levels, along with 37 other employeého were either laid off or voluntarily quit
during the RIF period. Approximately four monthsop to his discharge, plaintiff requested
FMLA leave after recently learning that his two dhters had been molested by their uncle
several years earlier. The request was deniedowialy his discharge, plaintiff sued his former
employer asserting multiple claims, including FMiAterference and retaliation claims. Both
FMLA claims were dismissed by the district courtdefendant’s motion for summary judgment.

With respect to the interference claim, the cdweld that plaintiff was not entitled to
FMLA leave in the absence of evidence that his Heerg were suffering from a “serious health
condition” requiring “continuing treatment by a hbaare provider.” Therefore, this claim
failed as a matter of law. Plaintiff's retaliatiartaim was similarly dismissed on summary
judgment for lack of evidence. The court held thliaintiff had not shown a causal connection
between his request for FMLA leave and his inclasiothe RIF other than temporal proximity,
and alone it was not enough. The court also ¢hedack of any proof to rebut the employer’s
evidence that plaintiff was terminated as part @®1&. In reaching this conclusion, the court
specifically noted that plaintiff was just one o8 @mployees who were either laid off or
voluntary quit due to declining work levels, whistas undisputed.

Patterson v. Goodyear Tire and Rubber C2011 WL 3610095 (D. KanAug. 12, 201):
2011 WL 2112288 (D. KanMay 26, 2012; 2011 WL 1484153 (D. KanApril 19, 2011)

Plaintiff brought an FMLA retaliation and an FMLAterference claim against his
employer, Goodyear. Goodyear claimed it termingikntiff after he violated his “last
chance agreement” by failing to call a managerefwort an absence. Plaintiff was placed
on this “last chance agreement” in April of 2008n the summer of 2006, plaintiff
experienced heart problems and took FMLA leavestike occurred while plaintiff was
on FMLA leave, and he returned to work in Janudr2@®7. In February of 2007, plaintiff
missed work and failed to call his manager in adance with the agreement. He later
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brought in a doctor’s note providing that he hadoge throat and congestion relating to
those absences. He was terminated for violatied'ldst chance agreement” on February
13, 2007. Plaintiff claimed interference with atisg his FMLA rights for those February
absences and claimed FMLA retaliation for takingliAMeave in the summer of 2006.

In Patterson v. Goodyear Tire and Rubber , @011 WL 1484153 (D. Karpril 19,
2011, defendant sought summary judgment, which thertcgumanted on plaintiff's
interference claim but denied on his retaliatiomiral. Concerning the interference claim,
the court ruled plaintiff did not sufficiently p@oodyear on notice that he was requesting
FMLA leave for his February absences. The courniatt summary judgment for the
retaliation claim under th#icDonnell Douglasburden shifting analysis. The court found
plaintiff engaged in protected activity by takin@lEA leave when he had his first heart
attack during the summer of 2006. Defendant thehite burden by proving a legitimate,
nonretaliatory reason for discharging plaintiff c@nhe violated of the “last chance
agreement.” However, there was a factual dispsit® avhether plaintiff's termination was
pretextual, given the close temporal proximity @ kischarge and his return to work.
Further, the record was unclear as to whether thelayer actually enforced last chance
agreements or had an unwritten policy or practicallow several last chance agreements
before discharging an employee.

In Patterson v. Goodyear Tire and Rubber,@Gf11 WL 2112288 (D. KarMay 26,

2017, defendant filed a motion for reconsideratiort@svhether the court committed clear
error in finding a close temporal proximity existedtween plaintiff's protected activity
and defendant’'s adverse employment action, givan s FMLA leave ended months
before his discharge. The court denied this mosamce plaintiff was terminated less than
one month after returning to work from the unionkst that occurred while he was on
FMLA leave, evidencing close temporal proximity fetient to survive summary
judgment.

In Patterson v. Goodyear Tire and Rubber , @011 WL 3610095 (D. KarAug. 12,
2017, the court granted defendant’s oral motion foredied verdict at trial because
plaintiff had failed to present any evidence abdefiendant’s unwritten policy or practice
of allowing several last chance agreements befmehdrging an employee. As a result,
plaintiff failed to establish that his employer&sason for discharging him was pretext and
defendant was entitled to judgment as a matteaef |

Peletier v. Macomb County2011 WL 4596051 (E.D. Mich. Sep. 30, 2011) (adomw Mag. J.
Report & Recommendation, 2011 WL 3320328, March 2%2011))

Plaintiff requested and was granted intermittent_tAMeave to care for her infant
son suffering from asthma. Nevertheless, plaidiffimed interference with her FMLA
rights, asserting her employer both failed to pdevher with information or answer her
questions about the FMLA and failed to follow staty requirements in processing and
timely granting her leave. She also claimed retiaiaunder the FMLA after she was
discharged a few months later. The employer filmdstimmary judgment.
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As to the interference claim, the court ruled tnatn assuming the actions alleged
by plaintiff were supported by fact, plaintiff cauhot show she was prejudiced by those
alleged violations as she received all the leawerslquested. The court therefore granted
defendant summary judgment on plaintiff's interfeze claim.

As to the retaliation claim, plaintiff argued sheffered a verbal reprimand, a
written reprimand, a suspension and a terminati@cabse of her FMLA leave.
Because the verbal reprimand referenced plaintfVeLA leave and occurred within close
proximity to her leave, plaintiff established aisus of fact regarding whether a causal
connection existed between her leave and the regpdm However, defendant offered a
legitimate reason for reprimanding plaintiff, whiplaintiff could not establish was pretext
- plaintiff had accumulated a large number of abssrunrelated to her FMLA leave. In
regard to the written reprimand, the court ruledcibse proximity to plaintiff's leave was
insufficient to establish a causal connection betwehe two given the reprimand’s
legitimate concerns. Notwithstanding an apparentsal connection between plaintiff's
suspension and FMLA leave, the court ruled thatetig@loyer had a legitimate reason for
suspending plaintiff, namely that plaintiff appliéar military leave during specific dates
and failed to attend military training during thadeys. Finally, the court ruled there was
no causal connection between plaintiff's dischaagd FMLA leave since her discharge
was based on unexplained absences subsequent Ed/lhéy leave expiring. As a result,
the court granted defendant’s motion for summadgiaent.

Pollard v. ALSCQ 2011 WL 1595147 (S.D. Ohio Apr. 27, 2011)

Plaintiff, a truck driver, alleged his employer akdted against him for taking leave
through its failure to promote him on two separatecasions and for terminating his
employment. He claimed his supervisor told himwas not promoted because he had taken
FMLA leave, though his supervisor denied this.

The court granted the employer's summary judgmesttom relating to plaintiff's first
failure to promote claim because the position pitisought was filled before plaintiff even
considered applying for FMLA leave. Thus, there wascausal connection between his leave
and the adverse action.

The court denied the employer summary judgment wetpard to the second alleged
failure to promote, as well as plaintiff's discharg Though the court rejected plaintiff's
argument that the temporal proximity alone wasicigffit to establish hiprima faciecase, it
nonetheless held that the factual contradictiortbénrecord regarding defendant’s reasoning for
not promoting plaintiff and ultimately dischargitigm, combined with the temporal proximity,
were sufficient to withstand summary judgment. Téraployer justified its non-promotion
decision based on customer complaints and its teximon decision upon plaintiff's stealing gas.
However, no company witness could provide detalsoahe nature of customer complaints and
no company witness was willing to testify that thepde the termination decision. Thus, the
court found that temporal proximity of denying pitif a promotion while on leave and
discharging him shortly thereafter, along with #i®ve factual discrepancies, created a causal
connection that establisheghama faciecase of discrimination.
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Stage v. PPG Indus., Inc2011 WL 2532219 (E.D. Tenn. June 2, 2011)

Plaintiff was a territory manager for defendant,jeckhmanufactured and sold paint and
stain. Her primary responsibility was to visit Lowestores to build relationships with the
Lowe’s managers, train employees on defendant'dymts, set up product displays and educate
Lowe’s customers. In March of 2009, plaintiff toBKMLA leave to receive treatment for cancer.
She returned to work on a half time basis on J@&€@09, and then returned to full-time status
June 30, 2009. In December 2009, defendant plpedtiff on a performance improvement
plan (“PIP”) because she failed to spend enougle iimLowe’s stores, missed deadlines for
reports, had an abrasive tone when communicatitig svipervisors and took an unscheduled
day off without notice. Subsequently, a Lowe’s oustr made a formal complaint about
plaintiff's behavior toward him while she was at@we’s store. Due to the customer complaint
and feedback that plaintiff's supervisor receiveahf the store manager regarding her attitude
and rudeness toward customers, plaintiff's supervidetermined that she no longer was
permitted in the store. In December 2010, defentiantinated plaintiff’'s employment.

In her complaint, plaintiff alleged defendant disaled her in retaliation for taking
FMLA leave. The district court granted summary jodnt in favor of defendant, finding
plaintiff could not show any causal connection bedw her FMLA protected leave and
defendant placing her on the PIP and terminatimgehmgployment. Although temporal proximity
between protected activity and an adverse actioy leed to an inference of retaliation, more
than six months passed between plaintiff's leave #re PIP and plaintiff failed to point to
anything during the intervening months that woulg®ort an inference that either the PIP or
her discharge were connected to her leave. The atso held plaintiff was unable to establish
pretext.

Summarized Elsewhere:

Been v. New Mexico Dept. of Information Technolad®011 WL 4565475 (D.N.M. Sept. 30,
2011)

Carter v. Arbors East, In¢.2011 WL 1641153 (S.D. Ohio May 2, 2011)

Duchateau v. Camp Dresser & McKee, In@011 WL 4599837 (S.D. Fla. Oct. 4, 2011)

Greenwell v. Charles Mach. Works Inc2011 WL 1458565 (W.D. Okla. Apr. 15, 2011)

Leal v. BFT, Limited Partnership423 Fed. Appx. 746 (5th Cir. 2011)

Ridner v. Salisbury Behavioral Healti2011 WL 5089806 (M.D. Pa. Sept. 28, 2011)

Rodriguez v. Univ. of Miami2011 WL 3651224 (S.D. Fla. Aug. 19, 2011)

Rogers v. County of Los Angele$98 Cal. App. 4th 480 (Cal. Ct. App. Aug. 16, 2}

Thomsen v. Stantec, Inc785 F. Supp. 2d 20 (W.D.N.Y. 2011)
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Welch v. Tri Rivers Consulting Services, Inc. et, #1011 WL 1656070 (W.D. Pa. Mar. 21.
2011)

ii. Statements

Summarized Elsewhere:

Male v. Tops Markets, LLC2011 WL 2421224 (W.D.N.Y. June 13, 2011)

Sorrells v. Lake Martin, Inc, 2011 WL 627049 (M.D. Ala. Feb. 11, 2011)
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2. Articulation of a Legitimate, Nondiscriminatory Rz

Baumeister v. AIG Global Inv. Corp.420 Fed. Appx. 351 (5th Cir. March 28, 2011)

Plaintiff took pregnancy leave on two separateasmms prior to her position’s
elimination as part of a reduction-in-force (“RIF"Yhe only other portfolio analyst in the group
was a male who was not laid off. Plaintiff allegdee was discharged because she took leave.

The Fifth Circuit affrmed summary judgment on pl#i's FMLA claims, holding that
defendant articulated a legitimate, non-discrinonatreason for discharging plaintiff: that she
was discharged as part of a RIF because her prifjodryfunction supported a product the
company was winding down, whereas her male couatespprimary responsibilities were not
going away.

The court then determined that a reasonable junjdcoot find plaintiff had proven
pretext by a preponderance of the evidence. Aghoplaintiff disputed defendant’s claim
regarding her primary job function, the court fouhdt plaintiff's own evidence bolstered, rather
than contradicted, defendant’s explanation. Moeepliecause the record lacked evidence as to
her male counterpart’s qualifications, other thaatt plaintiff had more tenure, a reasonable jury
would not be able to find that plaintiff was clgabetter qualified than her male counterpart.

Bentley v. Orange County, Fla2011 WL 511952 (11th Cir. Oct. 28, 2011)

Plaintiff alleged she was discharged in retalmatior taking FMLA leave. The district
court granted summary judgment in favor of the eyt and plaintiff appealed. The Eleventh
Circuit noted that the evidence was not clear wéregiaintiff’'s discharge was motivated by her
use of FMLA leave. Assuming plaintiff could makemma faciecase of retaliation, defendant
had shown that plaintiff's employment was terminddfiar fraud and dishonesty and for failing to
notify her supervisor that she missed a shift, inlation of the employer’s leave policy. The
court found plaintiff failed to demonstrate defentia proffered reason for her discharge was
untrue or not credible. Consequently, the coditraéd summary judgment.

Fields v. Verizon Servs. Corp2011 WL 4102087 (D. Md. Sept. 13, 2011)

Plaintiff alleged her employer retaliated against im violation of the FMLA for taking

FMLA leave for treatment of breast cancer. Plaintths employed as a Senior Consultant in
Verizon's Requirements Group, which writes fundiorequirements for system enhancements.
Around April 2009, she was diagnosed with breasicea and took a leave of absence from
Verizon from May to August 31, 2009. She used alher FMLA leave, as well as additional
leave under Verizon's short-term disability plaheS3emained on short-term disability, taking
full and half days off work as her chemotherapyatimgents required, through November 23,
2009, when she was released to return to workiifuk. The next day, she was notified that she
had been terminated due to a reduction in force.

The district court granted the employer's motiondommary judgment on both claims.
As to the FMLA claim, the court held that plainttiad failed to establish a sufficient nexus
between her taking FMLA leave and her dischargberd@ was no evidence the decisionmaker
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was aware plaintiff had taken FMLA leave. While \nas likely aware she was on short-term
disability, it was not synonymous with FMLA leav€&urther, her employer presented legitimate
reasons for discharging her pursuant to the redluiati force, which plaintiff failed to show were
pretextual. Her employer presented sufficient enak that it terminated plaintiff’'s employment
because she lacked technical skills and substdataliarity with a particular software system
on which much of the company's future projects Wdé based. Also, the two other employees
retained over plaintiff had either greater famityaand skills with the system, or had previously
been ranked higher than plaintiff in terms of sabjeatter expertise. Thus, plaintiff’s retaliation
claim failed.

Gray v. Kroger Corp.2011 WL 1398491 (S.D. Ohio Apr. 12, 2011)

Plaintiff was discharged by her employer for ahigriime cards to reduce overtime pay,
allegedly at her supervisor's request. The emplofjeel suit claiming retaliation and the
employer moved for summary judgment. The disttmtrt held that the employee could not
establish that the employer’s stated legitimat&-discriminatory reason for her discharge was a
pretext for discrimination. After conducting arvastigation, the employer terminated plaintiff’s
employment based on its honest belief that sheedlttme cards and continued to do so after
being told to stop. The district court further agnized that the focus is not whether the
employer’s reason for its decision is accurate, Wwhether the employer’s reason is honest.
Moreover, the court found that the employee did oiféér evidence to rebut the employer’s
honest belief because her argument that it wasangtho made the termination decision failed
to establish the employer's legitimate, non-disamgmory reason was pretextual. Thus,
summary judgment was granted to the employer.

Jackson v. Plancp431 Fed. Appx. 161 (3d Cir. 2011)

Plaintiff sued his former employer under a variefytheories, including retaliation for
exercising rights under the FMLA. The district dogranted defendant’s motion for summary
judgment on all claims, including the FMLA retal@t claim, and the Third Circuit affirmed.
The employer presented evidence that plaintiff, wias under a performance management plan,
was fired for visiting prohibited gun-related weibes on the internet, which created fear in
fellow employees. Plaintiff presented no directcocumstantial evidence of retaliation, and
therefore the court found plaintiff did not create issue of fact regarding whether defendant’s
proffered reason for termination was pretext.

Pacosa v. Kaiser Foundation Health Plan of the Nbwtest 2011 WL208205 (D. Or., Jan. 21,
2011)

Plaintiff worked for defendant as a pediatric pbim assistant. For several years,
plaintiff had taken intermittent leave to care fos wife, who had clinical depression. Plaintiff
began to take leave to care for his daughter duriadast year of employment because she too
suffered from depression. Defendant attempted hange plaintiff's schedule to better
accommodate both his need for intermittent leavedeiendant’s staffing needs. Plaintiff asked
that his schedule remain the same and contactednios representative, who demanded that
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defendant cease and desist from implementing endhtschedule changes with regard to
plaintiff. Defendant did not implement the suggesschedule change.

A month after defendant attempted to change pféisiichedule, it received a complaint
from plaintiff's wife. His wife told defendant thalaintiff had accessed her medical records
without her authorization and that he used thermé&dion in the records to obtain a restraining
order against her. Plaintiff had been informed tiwas required to comply with defendant’s
policies related to employee access to confidemiedlical records. These policies stated that
employees were prohibited from accessing their omfamily members’ records unless they are
the assigned healthcare provider, or the patietitoazed access and the access had been
approved by defendant. After receiving the conmpladlefendant conducted an internal audit
that revealed plaintiff had accessed records off g wife and daughter repeatedly over the
years. Defendant then discharged plaintiff.

Plaintiff filed a lawsuit, alleging that defendaetaliated against him by discharging him
for exercising his FMLA rights and that defendanterfered with his FMLA rights by
attempting to change his work schedule. The cgrahted defendant’s motion for summary
judgment on the retaliation claim, finding thatiptédf was aware of defendant’s confidentiality
policies because he had signed several confideptsttements that indicated unauthorized
medical record access was prohibited and grounddischarge. The court found that the only
reason defendant discharged plaintiff was becatibes ainauthorized medical record access and
there was no evidence that his FMLA leave conslitud negative factor in the decision to
discharge. The court also granted defendant’sandtr summary judgment on the interference
claim, finding that defendant never changed plfistschedule and plaintiff could not establish
that defendant ever denied him leave.

Sanchez v. Dallas/Fort Worth International AirporBoard, 2011 WL 3667435 (5th Cir. Aug.
22, 2011)

Plaintiff requested FMLA leave to attend doctopaiptments for her son, who had
autism and attention deficit hyperactivity disordePlaintiff claimed that after making this
request, her supervisor scheduled meetings duriregy doctor appointments and reduced
plaintiff's responsibilities. Plaintiff complainetb defendant’'s Chief Executive Officer about
these occurrences and defendant then conductedhtamal investigation into plaintiff's
complaints.  This investigation found no indicatidghat the supervisor's actions were
discriminatory.

The year following plaintiff's request for FMLA de, she received a performance
review that listed several shortcomings in plafigtifob performance. The performance review
also referred to an ongoing conflict between pitiiahd her supervisor, indicating that while the
supervisor was willing to work to improve the caoctf] plaintiff was not. In addition, that same
year, one of plaintiff's direct reports resignedi grarticipated in an exit interview that revealed
plaintiff displayed favoritism and mismanaged rases. Defendant investigated the allegations
and found that plaintiff approved inappropriate exges, asked her assistant to do her personal
errands, and was visibly intoxicated at a compargne Defendant discharged plaintiff based
on these findings as well as her inability to dehg with her supervisor.
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Plaintiff filed suit, alleging FMLA retaliation. Defendant was granted summary
judgment by the district court and the Court of Aps affirmed. The court found that
defendant’s reasons for discharging plaintiff wérgitimate and nondiscriminatory and that
plaintiff could not demonstrate these reasons \peetextual. Plaintiff only presented her own
affidavit to rebut defendant’'s proffered reasons #ime court found that such a self-serving
affidavit was not, on its own, sufficient to defsatmmary judgment.

Summarized Elsewhere:

Bell v. Dallas County2011 WL 2672224 (5th Cir. July 8, 2011)

Blakley v. Schlumberger Technology Cor2011 WL 3503318 (8th Cir. Aug. 11, 2011)

Carroll v. Texas Dept. of Public Safet?011 WL 1103474 (S.D. Tex. Mar, 23, 2011)

Dockens v. Dekalb County School Syste?011 WL 4472298 (11th Cir. Sept. 28, 2011)

Harris v. HIP_ Administrators of Fla., Inc, 2011 WL 1103753 (S.D. Fla. Mar. 24, 2011)

Haynes v. The Community Hospital of Brazospo2011 WL 43315 (S.D. Tex. Jan. 5, 2011)

Henry v. United Bank 784 F. Supp. 2d 68 (D. Mass. 2011)

Leach v. State Farm Mutual Auto. Ins. Cp2011 WL 2118723 (11th Cir. May 27, 2011)

Makeen v. Comcast Cable Communicationd C, 2011 WL 3300389 (D. Colo. Aug. 2, 2011)
(adopting Mag. J. Report and Recommendation, 2011 W3300392 (D. Colo. May 6, 2011))

Markatos v. AT&T Consulting Solutions, In¢ 2011 WL 3648272 (E.D. Mich. Aug. 18, 2011)

Montgomery v. lon Media Management C®2011 WL 1791294 (M.D. Fla. May 10, 2011)

Peletier v. Macomb County?2011 WL 4596051 (E.D. Mich. Sep. 30, 2011) (adoyt Mag. J.
Report & Recommendation, 2011 WL 3320328, March 2%2011))

Platt v. Lamrite West, Ing 2011 WL 3625564 (N.D. Ohio Aug. 17, 2011)

Robert v. Bd. of County Comm’rs of Brown County, Ksas 2011 WL 836729 (D. Kan. Mar.
3,2011)

Ruble v. American River Transportation Ca2011 WL 2600118 (E.D. Mo. June 29, 2011)

Tillman v. Ohio Bell Telephone C02011 WL 2682405 (N.D. Ohio July 11, 2011)

3. Pretext
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Adams v. Fayette Home Care and Hospi@®11 WL 5822702 (3d Cir. Nov. 18, 2011)

Plaintiff, a hospice nurse, was discharged twosdafger she returned from her fifth
FMLA leave in six years. The employer reportedlymimated plaintiffs employment after
receiving complaints from a patient and his wiféegihg that plaintiff showed them lewd
pictures of her husband on her cell phone. The taintp were made at approximately the same
time plaintiff began two months of leave, and timeptoyer waited to discuss the reports with
plaintiff until she returned from leave. When magtwith her supervisors regarding the patient’s
complaints, plaintiff claims that she vigorouslynisd the allegations. However, her employer
reported that she was largely silent. Following theeting, the employer issued plaintiff a
termination letter which recited the patient’s giéons and stated that plaintiff had not denied
them when confronted.

The employer moved for summary judgment, whichdis¢rict court granted. On appeal,
plaintiff argued that her employer’s charge of mistuct was mere pretext for terminating her
employment for taking protected leave. Plaintiffiargued that an issue of fact existed because
the employer failed to disclose the name and contdormation for the patient making the
allegation in its Rule 26 disclosures. However, ¢bart dismissed this argument stating that the
employer disclosed the names of the patient andviies during discovery, and plaintiff knew
their contact information from her prior treatmeoit the patient at his home. Thus, the
employer’s omission did not prejudice plaintiff aneate an issue of material fact. Next, plaintiff
argued that a factual dispute existed becausentpdoger did not present evidence that it had a
formal policy of not communicating with employeebawvere on leave. However, plaintiff did
not challenge testimony from other employees gjatimat they could not remember ever
interacting with someone on leave. The court hiedd the employer did not need “to reduce that
practice to a formal written policy” in order fdre court to “credit it.” It also pointed out thatt
employer knew the full duration of plaintiffs FMLAeave in advance, and if it sought to
retaliate, the employer had no reason to wait timilleave ended.

Finally, plaintiff argued that an issue of matkfiact existed as to whether plaintiff
denied the allegations during the meeting she hddsupervisors. However, the court held that
whether plaintiff objected to the allegations wiskre first heard them “is of no moment for us in
determining their validity.” The court also notduat plaintiff did not attempt to argue on appeal
that the patient’s allegations were false, andetim@loyer offered evidence tending to show that
the allegations were in fact true. In doing so, toerrt affirmed the district court’s grant of
summary judgment for the employer.

Coffman v. Ford Motor Cag.2011 WL 5865438 (6th Cir. Nov. 22, 2011)

Plaintiff was employed as a quality coordinator Farrd until her discharge in July
2005. Between 2004 and 2005, the employee fretyuemssed work and requested leave
through the employer’s medical department. Defatidgolicies provided that failure to
provide timely justification (15 calendar days) feave would result in the designation of
absence without leave (“AWOL"). Three AWOL desigoas within three months would
result in progressive discipline ranging from umbauspension for the first set of
occurrences to discharge upon the tenth occurrefit®ugh plaintiff properly supported
many of her absences, at least ten occurrenceslofef to submit timely documentation
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resulted in progressive disciplinary action, culating in termination shortly after the
employee was diagnosed with obstructive sleep apiaintiff's discharge for repeated
absenteeism resulted from 10 AWOL occurrences i@ amonth period. The district court
held that the employee failed to rebut the emplgyaondiscriminatory explanation for
her dismissal, and granted summary judgment on dkaivell as statute of limitations
grounds. The only question on appeal was whetlantgf established that defendant’s
justification for termination was pretextual.

Plaintiff's first argument was that defendant fdil® cite certain absences at her
final disciplinary hearing as absences that cooted to her discharge. However,
defendant consistently applied its policy requirorgy three occurrences for disciplinary
action to result. Further, plaintiff did not digpuhat she failed to justify her absences
within the allotted time period that would haveiged her to leave. Plaintiff's second
argument concerned absences for which documentatentimely submitted. However,
the documentation was rejected as invalid due tdlicing reasons provided for those
absences and the physician’s determination thafaitms were medically insufficient to
justify FMLA leave. The physician also noted arviolns discrepancy between signatures
on those certifications and previous certificatioas an additional reason for his
determination. Plaintiff's claim that defendant svabligated to request additional
information in writing for those absences fails #&ese the certification was not
incomplete, but rather invalid on its face. Pldiistfinal argument was that later absences
should have been considered intermittent leave usecahey were based on the same
illness as previous absences. However, plaintifvigled no evidence of a request for
intermittent leave, much less an agreement by defento treat those absences as such.
Additionally, plaintiff was not eligible for FMLA dave for the later absences due to
insufficient hours. As a result, the Sixth Circaftirmed summary judgment for defendant
on the ground that plaintiff failed to demonstrptetext.

Hillins v. Marketing Architects, Inc, 2011 WL 3901867 (D. Minn. Sep. 6, 2011)

Plaintiff was not restored to employment with alvexrtising agency after taking FMLA
leave to care for a newborn. During her employmtra employee had been promoted several
times in her account management role and had sspeywesponsibilities. Despite concerns
expressed by a major client (which were never eglayp her), she was to be nominated for a
vice president position. Once she advised manageai®ut her pregnancy, however, she was
transferred to a position heading a business wgtiring neither account management nor
supervisory duties. Further, she alleged she s@ated by management and all talk of a vice
president position ceased. Although she receiveahas and positive reviews before and during
her leave, management also expressed the viewlibaghould stay home to spend time with her
son.

During her leave, the company eliminated plaitgtithusiness unit as well as another
business unit. Plaintiff was the only employeehef unit and was discharged. The company
decided to discharge plaintiff because it beliegd@ could not transition back to account
management duties due to the concerns expressdteldgrge client. The employee sued for
interference and retaliation under FMLA. The detcourt denied the employer’'s motion for
summary judgment.
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The employer argued that the worker was firedas @f a bona fide reduction in force
(RIF), others not on FMLA leave were terminatecpad of the RIF, and no one performed her
duties after the RIF. But the court was not petsdaby the company’s position for several
reasons. The employer produced no documents tieflecor any evidence of objective criteria
to explain, its decision to eliminate the emplogagosition. In addition, the employer had many
job openings and hired many persons after theedld®jF. Further, the court found that there
was ample evidence of pretext, including the timirigplaintiff’'s termination, the supervisor’s
comments about plaintiff spending time with her ,sthre failure to advise her of the client’s
concerns, and the inconsistency on the part o€timepany in praising her while simultaneously
claiming she could not handle account managemiemaddition, her interference claim survived
summary judgment because she was fired while on ANMiave, and therefore a genuine issue
of fact existed regarding whether the terminati@s welated to plaintiff's leave.

Knodel v. Providence Health & Sery2011 WL 3563912 (W.D. Wash. 2011)

Plaintiff, a registered nurse, worked for defendantnearly forty years, most recently in
its hospice division. Shortly after moving to thespice division, she suffered a brain aneurysm
and later was diagnosed and treated for breastecanifter starting chemotherapy treatment
following surgery for breast cancer, she requesied was granted intermittent FMLA leave.
She was discharged approximately four months fateraccording to defendant, failure to meet
expectations in a certain patient’s care.

Plaintiff then sued defendant alleging multipleiria arising out of her termination,
including a claim for FMLA retaliation on the basisat her FMLA leave constituted a negative
factor in the decision to terminate her employmeder evidence consisted of (i) her testimony
that she was subjected to ridicule for making tMLK requests, (ii) her personnel file which
contained records of good performance prior tonpifis FMLA leave and multiple warnings
that she received about her work performance &igerFMLA leave, (iil) e-mail exchanges
between managers in the hospice unit that coulddmstrued as an attempt to “trump up” a
record of poor performance to support plaintifésmination, and (iv) some evidence of hostility
from plaintiff's supervisor related to her FMLA negests. Without suggesting that plaintiff's
case was a strong one, the court held that sudemrse was sufficient to establish botprana
faciecase and pretext.

Penberq v. HealthBridge Managemeri011 WL 4943526 (E.D.N.Y. Oct. 17, 2011)

Plaintiff took FMLA leave from his marketing pogiti to recuperate from heart
surgery. He claimed interference with his FMLA tighand retaliation based on the
employer’s failure to give him a raise after thave and his termination nine months later.
Defendant filed for summary judgment.

The court ruled first that the claim must be fotalation, and not interference,
since no adverse action occurred until after h& tbe FMLA leave. As to the retaliation
claim, the court ruled that since plaintiff failed separately include the allegation of
failure to give a raise in his complaint, the coewuld only consider the actual discharge
and not the failure to give a raise to plaintiffaas adverse consequence. The court ruled
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there was genuine dispute as to whether the rggisen by the employer for termination,
the lack of qualification to perform clinical screegs, was pretextual because plaintiff
was the highest producer in his group and had pedd the job without the qualification
to perform screenings for years. Further, plaindfgued the decisionmaker in his
termination was unaware of his lack of qualificati@r conducting screenings. The court
therefore denied the employer's motion for summaggment on plaintiff's retaliation
claim.

Roehlen v. Ramsey Count2011 WL 4640888 (D. Minn. Oct. 5, 2011)

Plaintiff, a veteran deputy sheriff for the Ram<egunty Sheriffs Department, was
assigned to the transport unit, where he trangpasstrained prisoners and unrestrained
committed civilians between jails and various laws. According to the job description and
plaintiff's deposition testimony, this assignmeagjuired physical strength sufficient to make a
“forceful arrest.”

After over a decade of service, plaintiff begarfesuig from a chronic back condition
and had surgery in 2007. Plaintiff returned totthesport unit after surgery and worked under
restrictions that he not lift more than 50 pourndmsport only restrained prisoners, and refrain
from physically demanding training. In 2010, aftés condition flared up, plaintiff took eight
to nine weeks of approved FMLA leave for rehalitta. He returned to work and provided
his supervisor a doctor’s note restricting him fimdtely by requiring that he (1) have discretion
to refuse to work long transport trips and (2) ¢$fort only restrained prisoners. Plaintiff's
supervisor became concerned that the restrictisgsiaified him from working in the transport
unit. On the date of his return, the supervisdd maintiff that the department could not
accommodate his restrictions and sent him homet Whek, defendant reiterated that it could
not accommodate plaintiff's restrictions and sugggkshat he look into other options such as
long-term disability or a medical leave absencéterfseveral weeks at home, plaintiff applied
for pension benefits and, upon applying, submittedresignation. He filed this lawsuit the
following month, alleging FMLA retaliation for defdant’s failure to reinstate him to his
position upon return from FMLA leave.

Defendant moved for summary judgment, arguing (&)ngff was not entitled to
reinstatement upon his return from leave becausgaseunable to make a forceful arrest, an
essential function of his position; (2) plaintifailed to make aprima facie case of
discrimination; and (3) plaintiff failed to showathits proffered nondiscriminatory reason for
reinstating plaintiff was pretext for discriminatio Plaintiff argued defendant’'s reason was
pretext for discrimination because the position mid in fact require the ability to forcefully
arrest someone. Plaintiff also noted that defergléneatment varied from his 2007 return to
work to his return to work in 2010, despite his 20@6strictions being more severe. This change
in tune, plaintiff argued, also evinced pretext.

The district court granted defendant’s motion, mgldplaintiff offered “no evidence”
supporting pretext, and thus no question of matésiet remained. The court found that
plaintiff's restrictions were not more severe ir02pnoting the indefinite nature of plaintiff's
2010 restrictions. Additionally, the court fouritht the evidence was clear that being able to
forcefully arrest someone was a requirement ohpfés former position, which plaintiff could
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not meet. In a footnote, the court noted that rd@sonableness of defendant’'s refusal to
accommodate plaintiff's restrictions was not atigsbecause plaintiff had not brought a claim
under the Americans with Disabilities Act.

Summarized Elsewhere:

Baumeister v. AIG Global Inv. Corp.420 Fed. Appx. 351 (5th Cir. March 28, 2011)

Gray v. Kroger Corp.2011 WL 1398491 (S.D. Ohio Apr. 12, 2011)

Karavish v. Ceridian Corp.2011 WL 3924182 (D. Conn. Sept. 7, 2011)

Platt v. Lamrite West, Ing 2011 WL 3625564 (N.D. Ohio Aug. 17, 2011)

Roberts v. Florida Gas Transmission Co., L.L,@2011 WL 5119520 (5th Cir. Oct. 28, 2011)
(affing 2011 WL 1135335 (M.D. La. Mar. 24, 2011))

Sanchez v. Dallas/Fort Worth International AirpoBoard, 2011 WL 3667435 (5th Cir. Aug.
22, 2011)

Schmidli v. City of Fraiser 784 F. Supp. 2d 794 (E.D. Mich. 2011)

Terwilliger v. Howard Memorial Hospital,770 F. Supp. 2d 980 (W.D. Ark. 2011)

a. Timing

Burress v. City of Franklin 2011 WL 3651275 (M.D. Tenn. Aug. 17, 2011)

Plaintiff, a former police officer, filed FMLA cles arising out of both the City of
Franklin’s (“City”) decision to terminate his empioment and its alleged post-termination acts of
retaliation. In 2007, as the result of various foaldconditions, plaintiff took a series of leaves,
ultimately returning to work in a light duty capgci However, he last reported for work in
February 2008, at which time he took additionavéeto receive a liver transplant. In September
2008, the City realized that plaintiff had been unpaid leave for six months -- two months
longer than the four months allotted in the Citgimployment policies -- and terminated his
employment. Plaintiff's attorney engaged in negfdns with the City until mid-2009, when the
City offered to reinstate plaintiff -- conditionegbon his successfully passing psychological and
physical examinations. After clarifying that helaiot consider the reinstatement as a resolution
of plaintiff's damages claims, plaintiff agreed. e Hhassed his psychological examination on
October 2, 2009. Plaintiff then filed his suit fdamages on October 6, 2009. On October 16,
2009, the City sent a letter stating that it hadewed the psychological evaluation and had
noted some discrepancies between what plaintiffdtated and what the City knew to be true.
The City then withdrew its offer of reinstatementovember 5, 2009.

Plaintiff filed additional retaliation claims, ihaing claims under the FMLA. He argued
that he was retaliated against within the meanintpe@ FMLA when the City withdrew its offer
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of reinstatement after he filed his lawsuit assgrilamages claims. The court denied the City’s
summary judgment motion, holding that “the verysegroximity in time in this particular case
is sufficient to give rise to an inference of cdigathat will defeat summary judgment.”

Harris v. Dallas Independent School DistricR011 WL 3360642 (5th Cir. Aug. 4, 2011)

Plaintiff had been demoted from a director to ardmator position due to budget cuts
prior to her FMLA leave. After returning from heMEA leave, plaintiff was told that her
department had been eliminated also due to budgst ©efendant's motion for summary
judgment was granted and plaintiff appealed.

The appellate court determined that defendantsae for plaintiff's discharge was
legitimate and nonretaliatory, and that plaintiffiléd to show that defendant’s reason was
pretextual. The pretext inquiry focuses on the ewticity of the employer’s proffered reason,
and an appellate court reviewls novowhether the reason given by the employer was ,false
unworthy of credence, or otherwise unpersuasiveéhodigh the timing of the decision can
establish aprima facie case of retaliation and is a factor in considenmgtext, alone it is
insufficient to demonstrate pretext. The appellart found that defendant had implemented
broad reductions in the workforce, the director Hamtussed eliminating the department before
plaintiff requested FMLA leave, the department hatibeen reinstated since its elimination, and
no one had been hired to replace plaintiff. Acoogty, the appellate court affirmed the decision
of the trial court in granting defendant’s moti@m summary judgment.

Jackson v. Gannett Cp2011 WL 3362154 (D.N.J. Aug. 3, 2011)

Plaintiff sued his former employer for interferenah his rights under the FMLA,
alleging defendant denied him intermittent leaved dor retaliation, alleging defendant
discharged him for exercising rights under the AdVith regard to the interference claim,
plaintiff conceded in his deposition that he reediV*MLA leave every time he requested it. As
a result, plaintiff could not establishmima faciecase of FMLA interference and the court
granted defendant’s motion for summary judgmentheninterference claim.

With regard to the retaliation claim, the evidesbewed defendant insisted that plaintiff
have no restrictions on his release when plaiatifempted to return to work after his leave
expired. When plaintiff could not produce an utnieted release, his employment was
terminated. The court noted the “extreme proxiimay plaintiff's discharge and his FMLA
leave and held that a reasonable trier of factccdimld that plaintiff was discharged because
defendant was tired of “repeatedly accommodating”FMLA leaves of absence. The court
therefore denied defendant’s motion for summargiuent on plaintiff’s retaliation claim.

Jain v. McGraw-Hill Cos.,2011 WL 5120261 (S.D.N.Y. Oct. 28, 2011)

Plaintiff filed a claim alleging defendant termiadther employment because she had
exercised her right to take FMLA leave. Defendawtved for summary judgment, pointing to
evidence that plaintiff had received repeated poenformance reviews and had been given
several specific warnings concerning her poor wmKormance.
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In granting defendant’s motion, the court reliedtloa fact that the only evidence plaintiff
offered in support of her claim was the timing @i hermination — that she was dismissed the
day she returned from leave. The court statedwhde temporal proximity can supporpama
facie showing of discrimination, “something more is regqd to show evidence of discriminatory
intent once defendants have articulated a legigmadson for the adverse action.” As a result,
the court concluded plaintiff failed to meet herdmn of proving pretext.

James v. Verizon792 F. Supp. 2d 861 (D. Md. 2011)

Plaintiff, who had responsibility for investigatingpmplaints of discrimination, was
placed on a Performance Improvement Plan (“PIP"July 2006 based on deficiencies in her
performance. On September 11, 2006, as a resufeafrring vision problems, plaintiff
requested and was granted FMLA leave. On Septetr$e2006, defendant concluded she had
not fulfilled her expectations under the PIP and,September 22, scheduled a meeting with
plaintiff at which it terminated her employment.laiatiff alleged that defendant violated the
FMLA by ordering her to appear at work and termimgather employment while she was on
FMLA leave. Defendant moved for summary judgment.

In granting the motion, the court found that it wasdisputed” that defendant’s
“principal reasons” for firing plaintiff related toer performance issues relating to the PIP and an
investigation she had conducted in May and Juné.20Che court also relied on the fact that
during oral argument on the summary judgment motuaintiff's counsel all but conceded . . .
that defendant’s perception of the investigatiomot Plaintiff's request for FMLA leave — was
the primary reason for her termination. Althoudhimiff then argued her request for FMLA
leave resulted in defendant firing her more quicttign it otherwise would have, the court
rejected the argument, finding that it was baseddedy on speculation and contradicted by the
facts in the record. Finally, the court notedt tivaile there was a close temporal proximity —
approximately 11 days — between when plaintiff amoed she would be on leave and the date
she was informed of her dismissal, an inferendenpfoper motive did not arise because her PIP
ended around that time and the actions that ledetodischarge began before she requested
FMLA leave.

Leal v. BFT, Limited Partnership423 Fed. Appx. 746 (5th Cir. 2011)

On appeal, plaintiff argued that the close temippraximity between her FMLA leave
and her job elimination showed that defendant’'ssilee to eliminate her position was based in
part on plaintiff's protected FMLA activity. Thaddrict court held that while the close temporal
proximity herewas sufficient to establish the necessary causal forka prima facie case of
retaliation, that proximity was not strong enoughcreate a genuine issue that defendant’s
legitimate, non-discriminatory reason was pretext.

In affirming, the Fifth Circuit reasoned that def@nt presented strong evidence that its
decision was purely motivated by the economic downiand decreasing sales, and presented
evidence that defendant initiated ongoing discumssiabout eliminating the position seven
months before plaintiff requested leave. In catfrather than timing, plaintiff's only other
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evidence of pretext was a company email indicatimgt defendant’s planned layoffs were

complete before plaintiff's position was later el@ted and defendant’s apparent satisfaction
with plaintiff's job performance. The Fifth Cirduneld that, at best, plaintiff's evidence created
a weak inference of retaliatory intent, but it didt sufficiently cast doubt on the company’s

proffered reason to survive summary judgment.

Kosierowski v. Fitzgeralg2011 WL 573449 (W.D. Tex. Feb. 14, 2011)

Plaintiff worked as a deputy chief for defendamixBr County Community Supervision
and Corrections Department (the “Department”) fppraximately four years. Following his
discharge two weeks after returning to work followihernia surgery and while he claimed he
was on intermittent FMLA leave to assist his wifghaan injury she recently suffered, he sued
the Department and both his supervisor and the dordirector of operations in both their
individual and official capacities alleging he wdscharged in retaliation for exercising his
rights under the FMLA. Defendants moved for sumnadgment.

The court concluded plaintiff failed to rebut defant’s evidence that the decision to
terminate his employment was made before he gatieenof FMLA leave. The court also
rejected plaintiff's testimony that his superviseas upset about the timing of his leave (which
coincided with a visit from a high-ranking statdi@él), characterizing it as nothing more than
plaintiff's subjective belief. Even if plaintiffauld establish @rima faciecase, the court found
plaintiff failed to present evidence showing thagfehdants’ reasons for terminating his
employment were pretext. In particular, the coapected plaintiff's reliance on “close temporal
proximity,” stating that “suspicious timing alons insufficient to establish pretext.” It also
rejected plaintiff's argument that defendants mad®nsistent or conflicting explanations for
their conduct. The court explained that a lettdvising plaintiff simply that his at-will
employment was being terminated and defendantsbeddion on the specific reasons during the
course of litigation was not an “inconsistency’rfravhich to infer pretext.

The court therefore granted summary judgment tdpeartment and the individuals in
their individual and official capacities becauseipiiff failed to establish grima faciecase
and/or to rebut the reasons for his discharge. chet also granted summary judgment to the
former operations manager in her individual cagafot the additional reason that she lacked
sufficient control over plaintiff's ability to takEMLA leave to qualify as an employer. In this
case, the court simply assumed without deciding tihhere was individual liability under the
FMLA for supervisors.

Makeen v. Comcast Cable Communicationd. C, 2011 WL 3300389 (D. Colo. Aug. 2, 2011)
(adopting Mag. J. Report and Recommendation, 2011 W3300392 (D. Colo. May 6, 2011))

Plaintiff worked as a Senior Network Analyst or BerNetwork Engineer for defendant
for about four years. As a Senior Network Analysgintiff had access to a dynamic Internet
Protocol (“IP”) address and could purchase a stBtiaddress, which is permanently assigned to
a specific computer, at a higher cost. Anotherleyge reported to defendant that plaintiff was
running a commercial pornography website. Defethdamestigated this complaint and
discovered that a static IP address had been assigna modem belonging to plaintiff. The
investigation further revealed that plaintiff waetrpaying the higher rate for this static IP
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address. Shortly after discovering this informatia@efendant terminated his employment.
Plaintiff filed a complaint against his former emoypér, Comcast Colorado X, LLC, alleging that
Comcast violated the FMLA when it terminated higpésgment.

The district court agreed with the Magistrate Jiuglgecommendation and granted
summary judgment on plaintiffs FMLA claims. Pl#fhsuffered from epilepsy and had been
approved for continuous FMLA leave from Novembe®2@hrough December 2007. Plaintiff,
therefore, argued that the timing of defendantigegtigation into his actions created a genuine
issue of material fact regarding whether defendéoiated the FMLA. In particular, plaintiff
asserted that the investigation began in NovembBé7 Dut that he was not discharged until
February 2008, after he had taken FMLA leave amer dfe had complained that his superiors
made inappropriate comments about his FMLA leavEhe court found that the temporal
proximity alone is not enough to show pretext oa plart of defendant employer. Rather, the
court stated that the proper question was whetafandant’s stated reason for the termination
was unworthy of credence. The court further nateat the employees responsible for the
investigation did not work with plaintiff or knowngithing about his medical condition. As such,
the court found that defendant employer establigshgdod faith believe that plaintiff was using
a static IP address to run a commercial pornograghywithout paying for that address and that
plaintiff did not put forth sufficient evidence tuestion defendant’s good faith belief.

Markatos v. AT&T Consulting Solutions, In¢.2011 WL 3648272 (E.D. Mich. Aug. 18, 2011)

Plaintiff, who served as a manager of professi@eaVices for the company for five
years, took FMLA leave in early 2008 to recovemirback surgery. Before taking his leave,
plaintiff transitioned his duties to a friend whts@worked at the company. One week after
returning from leave, plaintiff was informed thaits tposition was eliminated as part of an
economic reduction in force. The company splitrgii's former duties between plaintiff's
supervisor and plaintiff's friend, who had beenfpening those duties during the leave. The
company gave plaintiff an option to receive a sanee package or a sixty-day paid job search.
Plaintiff chose the latter. During the searchjmile found another position with the company,
which paid less and required more travel. One wgftar plaintiff's selection for discharge, his
friend was promoted to plaintiff's former position.

The company moved for summary judgment, and thet gpanted the motion. The court
found that plaintiff could establish @ima faciecase of FMLA retaliation under the burden-
shifting indirect method of proof because of thmitig of plaintiff's selection for discharge after
taking FMLA leave. The company also met its burdd#npresenting a legitimate, non-
discriminatory reason for selecting plaintiff forraduction in force. The court found that the
company’s reliance on the fact that plaintiff's jdbties could be absorbed by others, as well as
plaintiff's job performance as compared to othepkayees in his group, were legitimate reasons
for its decision.

Plaintiff failed to establish that the company'sasens for selecting him as part of the
reduction in force were pretext for retaliatory mes. Plaintiff argued that his position was
never eliminated because his former job duties \weréormed by others. But the court held that
spreading a discharged employee’s duties, withloeithiring of any new employees, does not
constitute discriminatory replacement. The cousb aejected plaintiff's argument that the
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company later increased the number of employebsigroup to its pre-reduction numbers. The
court reasoned that the company hired new emplogigles months after the reduction and that
the new employees had different and specializetl skis that plaintiff did not possess.
Accordingly, the court awarded summary judgmernh&scompany.

Peterson v. Exide Technologig2001 WL 67150 (D. Kan. Feb. 16, 2011)

On May, 27, 2007, plaintiff was injured after tloeklift he was driving hit a support pole
at defendant’s distribution center. Plaintiff wiaken to a hospital by his supervisor, received
stitches and was placed on FMLA leave. Soon tliteredhe distribution center manager and
human resources manager discussed what, if argyplitie plaintiff should receive as a result of
the accident. Both the distribution center manager human resources manager believed that
plaintiff had been reckless and careless and saliscepline was warranted. According to the
two managers, plaintiff had a history of unsafe aarkless behavior. Moreover, the managers
believed that plaintiff's violation of the compasysafety policies lead to the accident that
occurred on May 27, 2007. Plaintiff was dischargmd days after his forklift accident and the
commencement of FMLA leave.

Plaintiff alleged defendant retaliated against nviolation of the FMLA. Defendant
did not dispute the existence ofpama faciecase. Instead, defendant argued that plaintiff's
employment would have been terminated regardlesssdfMLA leave because of his violation
of company policies and his demonstrated carelgssne

In response, plaintiff cited five factors that héeged were evidence of pretext: the
timing of his discharge; the minor nature of theyMa&/, 2007 incident, defendant’'s alleged
creation of dangerous conditions that led to thmdent; his manager’s alleged philosophy of
blaming injured employees; and defendant’'s allegethtion of its progressive disciplinary
rules.

The court first noted that temporal proximity aois not sufficient to establish pretext.
Next, the court determined that the record faileghiow a genuine issue of material fact with
respect to whether defendant’s reasons for discimnglaintiff were pretextual. As a result,
summary judgment was granted on plaintiff's FMLAiahs.

Shaffer v. American Medical Associatigr2011 WL 4921464 (7th Cir. Oct. 18, 2011)

Defendant determined that one position in pldistdepartment had to be eliminated due
to budget cuts. Plaintiff was defendant’s Directdr Leadership Communications and his
supervisor decided to recommend elimination of @@mmunications Campaign Manager
position instead of plaintiff's position. Plairft§ supervisor informed the Chief Marketing
Officer of his recommendation in late October 200he Chief Marketing Officer specifically
asked about plaintiff's position, to which the supsor responded that no additional positions
would need eliminated.

In late November 2008, plaintiff notified his sugieor that he was having knee
replacement surgery and would need four to six wedkFMLA leave. A few days later, his
supervisor emailed the Chief Marketing Officer mborm him that plaintiff's position should be
eliminated instead of the Communications Campaigan&fier position. This email also
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informed the Chief Marketing Officer that the ddpzent had already started preparing for
plaintiff's leave so the immediate impact wouldrb@imal. Plaintiff was then discharged a few
weeks later. When the supervisor was notifiedatéptial litigation in February 2009, he typed
notes of conversations he had leading up to pfémtlischarge and backdated them to late-
November, claiming that he had shredded his origiaadwritten notes.

The district court granted defendant’'s motion gummary judgment on plaintiff's
FMLA claim but the Court of Appeals reversed. Tdoairt found that a reasonable jury could
conclude that defendant made the decision to digehglaintiff because of his request for leave
based on the content of the email his supervisuras®d the fact that the decision maker changed
his mind shortly after plaintiff’'s made his FMLAqgeest. The court also found that a jury could
conclude that the supervisor backdated notes sttelsupport his contention that the leave
request did not influence his decision.

Spring v. Sealed Air Corp2011 WL 4402600 (E.D. Pa. Sept. 22, 2011)

Defendant had a well-known policy requiring empleyeto immediately report all
workplace injuries to their department supervisassyell as a progressive discipline system that
was communicated to all employees. Plaintiff ingures lower back at work on November 26,
2008. Although plaintiff took three days off of vkorelated to the injury, he failed to inform
anyone at the company that the injury was workieelantil the day before he intended to return
to work, when he brought in paperwork to desigrate absence as FMLA leave. Plaintiff
admitted he had violated defendant’s reportinggypland defendant suspended him pending
further investigation into the policy violation. f@adant ultimately terminated plaintiff's
employment under the company’s progressive dis@ptiolicy due to plaintiff's long history of
documented safety issues and instances of cougsafider the discipline policy, culminating
with his failure to report his workplace injury. aitiff alleged his discharge constituted
interference with, and retaliation for, his thresyé&bsence under the FMLA.

The court granted defendant’'s motion for summargigjuent, rejecting plaintiff's
argument that defendant interfered with his FMLghts by suspending him and terminating his
employment when he missed three days of work. &astehe court found the undisputed
evidence showed plaintiff violated defendant’s pplrequiring him to report all workplace
injuries and found there was no evidence that dizfien considered plaintiff's use of FMLA
leave when deciding whether to terminate his emmpkayt. Thus, the court held that no
reasonably jury could find that plaintiff's threeayd absence was in any way related to the
termination of his employment.

Similarly, using the burden shifting framework ddished in McDonnell Douglas v.
Green the court held plaintiff was unable to sustais blaim of FMLA retaliation. Plaintiff
relied on the temporal proximity between the da&iat the brought his FMLA paperwork into
defendant’s human resources department and higssisp, which both occurred on the same
day. The court found this timing sufficient to ddish aprima faciecase. The court then held
that the employer met its burden of articulatingitienate, non-discriminatory reasons for the
adverse action — plaintiff's history of violation$ defendant’s performance and safety policies.
The court then held that plaintiff was unable tover that defendant’s asserted rationale was a
pretext for FMLA retaliation, rejecting plaintiff@argument that the injury reporting policy
violated the Pennsylvania Workers’ Compensation drctvas inconsistent with public policy.
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Moreover, plaintiff could not point to any evidentd®at his suspension and termination was
motivated by discrimination or retaliation. Insteathe rationale articulated by the
decisionmakers was consistent and supported bietioed. Further, the court found no evidence
plaintiff or other company employees were subjecdiscriminatory treatment for exercising
their rights under the FMLA in the past. In factaiptiff had taken FMLA leave on several
previous occasions without incident. Thus, the talismissed plaintif's FMLA retaliation
claim.

Sottile v . Church Healthcare, LLC2011 WL 4528034 (D. N.J. Sept. 28, 2011)

In May 2008, defendant elected to implement a redadn force in an effort to reduce
costs. On June 12, 2008, defendant informed pifitat her current assistant administrator
position was going to be eliminated and asked shat accept a temporary position at another
facility, where she would continue to have the stasit administrator title and receive the same
salary, but would be performing social work dutiediich she previously had performed for
defendant. Defendant represented to plaintiff tftdr her temporary position had concluded,
she would be transferred into the position of adstiator at a third location. On June 13, 2008,
plaintiff accepted the temporary position.

On June 16, 2008, plaintiff notified her supervitwat she would not be at work for one
week due to recurrent colitis. At the time, pldintvas three months pregnant, but had yet to
inform defendant. On June 18, 2008, defendant’&idxecutive Officer (“CEQ”) sent an email
to other high ranking executives and indicated treg assistant administrator must be added to
the reduction in force. At the time, plaintiff wélse only assistant administrator working for
defendant. On June 24, 2008, plaintiff informed $gpervisors that her doctor had ordered her
to remain off of work until at least July 7, 200&. no time did defendant provide plaintiff with
paperwork outlining her FMLA rights. On June 27,080 when the layoffs were scheduled,
plaintiff’'s supervisor called her and informed hlat her employment was being terminated as
part of a reduction in force.

With respect to her FMLA interference claim, thaiddound that despite learning that
plaintiff would be off of work for a week due to dieal reasons, defendant failed to inform
plaintiff of her FMLA rights and did not provide hevith FMLA leave. The court rejected
defendant’s argument that there would have beepasdion for plaintiff to return to had she
taken leave, finding that plaintiff had accepted temporary position offered to her and that
defendant had filled the temporary position wittotwer employee after her discharge. Further,
the court found that there was evidence showingdagendant valued plaintiff's employment —
it had provided financial assistance for her teeree a license necessary to advance within the
company — and had no plans to include her in theat®on in force until plaintiff requested
leave. The court also found that because there s@rfew employees laid off as part of the
reduction in force and the cost savings resultmognf plaintiff's discharge was relatively low,
there was a genuine issue of material fact as &tlveln the reduction in force was the true reason
for plaintiff's discharge. Thus, the court deniegf@hdant’s motion for summary judgment as to
plaintiffs FMLA interference claim.

Regarding her retaliation claim, the court founatthhe timing of the decision to
terminate plaintiff's employment — only a few dafter defendant had learned of her request for
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FMLA leave, when it previously had offered her avrgosition — was suspect and that there was
a genuine issue of material fact as to whethenptéis discharge was a pretext for retaliation.
Thus, the court denied defendant's motion for sumgmadgment as to plaintiffs FMLA
retaliation claim.

Summarized Elsewhere:

Greer v. Cleveland Clinic Health System East Reqi@11 WL 590223 (N.D. Ohio Feb. 10,
2011)

b. Statements and Stray Remarks

Henry v. United Bank 784 F. Supp. 2d 68 (D. Mass. 2011)

In Henry, a credit analyst conceded that she could not etkeen July 1, 2008 and
early April 2009. Her employer gave her FMLA leas@mmmencing July 1. In mid- September,
her primary physician certified to the employertthintiff wasnot incapacitated, could do her
job, and did not require a reduced work sched@lg.a result, her employer informed plaintiff it
expected her to return to work in late Septembier &er twelve weeks of leave had expired. She
did not return and she was discharged. Insteaal psbvided a note from a different doctor
stating that she needed to be out until a surgpcatedure was performed, and she was not
medically cleared to return to work by that doctmtil April 2009. In her lawsuit, plaintiff
alleged her former employer retaliated againstfoetaking FMLA leave. The district court
granted the employer’'s motion for summary judgment.

The court held the employer did not retaliate agiaplaintiff because defendant asserted
several legitimate business reasons for plaintitBsmination, including the following:
plaintiff's colleagues were required to take oniwaolthl work and, in some cases, work
additional hours because of her absence; there merether credit analysts to transfer from
another position to plaintiff's position during hedssence; and a temporary employee could not
be hired given the confidential customer informatio which someone in plaintiff's position is
exposed and that it would take approximately sixhthe to train such an individual. Plaintiff
did not dispute the employer’'s reasons and instegded defendant could not establish an
“undue burden” by her absence. Dismissing thisiment, the court explained defendant was
not required to establish an undue burden; ragilamtiff was required to show the employer’s
reasons were false.

Plaintiff pointed to two comments in an attemptstoow pretext, both from the same
individual, a decisionmaker in the decision to Hege plaintiff. The first comment stated
another employee on medical leave was a “wuss’naedled a backbone. The second occurred
when plaintiff called to report she could not rettio work and she heard the decisionmaker say
in the background about her, “What did | do to yddi@ | do something to you?” The court
found the comments insufficient to meet plaintifftsurden because neither was clearly
discriminatory given the former could be interptet®® mean the employer believed the
employer was scared to inform the employer of hisaton and the latter could express concern
about plaintiff. The court explained that wherntaement can be interpreted two different ways,
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it “does not directly reflect illegal animus.” Filly, the court held the employer exhibited no
discriminatory intent by taking the primary carectiw’s certificate as true because there was no
evidence that the employer believed that the oeaté was countermanded or untrue. The court
further held, even assuming plaintiff had asseaednterference claim, the employer was under
no obligation to restore plaintiff to her positibecause she was unable to return to work when
her leave expired.

Ley v. Wisconsin Bell, In¢.2011 WL 1792918 (E.D. Wis. May 11, 2011)

Plaintiff filed a complaint against defendant gifeg that defendant terminated her
employment in retaliation for taking FMLA leave asmted with plaintiff's Multiple Sclerosis
(“MS”) complications. The court denied defendantistion for summary judgment in light of
the United States Supreme Court’s recently pubdistecision inStaub v. Proctor Hosp131
S.Ct. 1186 (2011), which established a new faiiécat’s paw” cases.

The court found a number of facts nearly identtoathe facts irStraul which showed
that material facts were in dispute and summangnueht was improper. Plaintiff Ley’s
supervisor allegedly commented just six weeks eefadraintiff was discharged that plaintiff
would have to “sell [her] butt off” since she mids& much time while on medical leave. The
court held this comment alone presented a genuspeii@ of material fact because a reasonable
jury could find that the supervisor’'s stray remajkéhowed that the supervisor harbored
discriminatory animus towards plaintiff. Moreoveraintiff’'s supervisor was also the first
person to accuse plaintiff of poor performancegpimion which she communicated to the senior
manager who was charged with making the ultimataiteation decision. The court also found
evidence supporting plaintiff's allegation that eledant’s office culture disfavored the use of
FMLA leave, as demonstrated by management’s reguéantice of making personal home visits
to employees on FMLA leave. As a result, the ceoartcluded that a reasonable jury could find
that the recommendation to terminate plaintiff's ppmyment was based on discriminatory
animus in violation of federal law.

4. Comparative Treatment

Evans v. United Parcel Service, In2011 WL 3321309 (S.D. Ohio 2011)

Plaintiff was in an accident while on duty, whictandaged his company vehicle.
According to defendant, he attempted to conceahbesdent, contrary to labor contract policy,
and stole company time by not clocking out durihg truck repair. As a result, he was
discharged. Plaintiff, however, contended he didtry to hide the accident and instead took the
vehicle directly to the company-owned repair shogcaduse the accident occurred in a
construction zone where it was unsafe to stop fuiiber claimed that he believed he had only a
flat tire, which would take twenty minutes to rapaiSix weeks prior to his discharge, he had
taken four months of FMLA leave.

The employer's motion for summary judgment was eéni The court first rejected
defendant’s argument that the National Labor RefatiAct preempted plaintiff's FMLA claims
because its actions were justified under the ctiedargaining agreement (“CBA”), holding
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that a jury could find defendant’s purported reti@aron the CBA had no basis in fact. The court
then concluded that the employer’s reliance onptbieey violation could be viewed by a jury as
pre-textual, considering: (1) the temporal proxinat plaintiff's discharge to his past leave, (2)
at least one decisionmaker knew plaintiff's leaisdry, (3) other employees who entirely failed
to report accidents received less discipline, afid plaintiff met performance expectations
throughout his nearly twenty-five years of employineith defendant.

Peterson v. Garmin International, In¢ 2011 WL 2473726 (D. Kan. June 22, 2011)

In February 2008, plaintiff's supervisor beganaditow plaintiff to modify her work
schedule on short notice because of on-going miechealitions. Plaintiff's supervisor allowed
these modifications, in part out of empathy forii#f’'s medical condition and in part because
his department was understaffed. A few monthg,lgilintiff's supervisor learned that his
practice of allowing plaintiff to modify her workckedule was in violation of company policy.
Accordingly, he did not grant any future requestsrf plaintiff to modify her schedule on short
notice. In addition, the supervisor assessed t@nddnce point for a schedule deviation that he
approved before he learned that his practice wamsigcompany policy.

As a result of the supervisor's refusal to corgirallowing plaintiff to modify her
schedule on short notice, plaintiff began to acdatetreven more attendance points. By October
7, 2008, plaintiff had received three Notice ofdilVvarnings in a twelve month period of time,
all of which related to attendance. Plaintiff gtel that she requested two additional leaves of
absences on September 23, 2008 and October 3, @068, she was given her Final Warnings.
These requests were allegedly denied. After HuResources reviewed plaintiff's attendance
records, she was discharged on October 7, 200&nt#fl was scheduled to begin FMLA leave
on October 8, 2008. Prior to her discharge, pfaimas absent on approved FMLA leaves at
various times in October, November, and Decembe&t00f7 and January 2008. By the end of
January, 2008, plaintiff had exhausted all avadaBMLA leave and was not eligible to take
FMLA protected leave again until October 8, 2008.

The court refused to grant summary judgment ifaf defendant on plaintiff's claims
of FMLA interference and retaliation. With respézplaintiff's claims of interference, the court
noted that there were material issues of fact aghether plaintiff would have been discharged
irrespective of her request for, or taking of, FMIlgave. The court focused on the fact that
prior to plaintiff's discharge in October 2008, employee had been discharged for receiving
three Final Warnings within a twelve month periddime. Moreover, the court determined that
a reasonable finder of fact could determine thdert#iant’'s denial of plaintiff's requests for
leaves of absence on September 23, 2008 and O@ol2608 constituted more evidence of a
causal connection between plaintiff's attempt tereisse her FMLA rights and her discharge.

Regarding plaintiff's retaliation claim, defendaatgued that plaintiff was unable to
establish a causal connection between the proteatadity and the adverse action. Here,
because the temporal proximity was strong (pldintdis terminated the day before her FMLA
was to commence), the court found that plaintifé\vahle to meet hgrima facieburden.

Defendant argued that it discharged plaintiff éolegitimate non-discriminatory reason:
it enforced the discretionary language in its pohnd terminated plaintiff because she received
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three written warnings within a 12 month periodiofe. Plaintiff was able to establish that two
similarly situated non-FMLA protected individualseme treated more favorably. The Human
Resources department did not discharge two othiriduals until after they received four Final

Warnings for attendance. Thus, plaintiff was ableaise an inference of discrimination as well
as an issue of fact relating to whether defendastésed reason for discharging plaintiff was
pretext.

Platt v. Lamrite West, Ing 2011 WL 3625564 (N.D. Ohio Aug. 17, 2011)

Plaintiff worked for the employer for approximatelight years and applied for and was
granted FMLA leave on five occasions during his Empment. Plaintiff alleged defendant
interfered with his FMLA rights after it terminatédis employment. The employer alleged it
was justified in discharge plaintiff because hdated its “no-show, no-call” policy after he was
warned to improve his attendance just one weelkeearl

The court was faced with cross-motions for sumnpadlgment. The court granted
summary judgment in favor of the employer, rulihgttplaintiff had not established a causal
connection between his taking FMLA and the termamabf his employment. It ruled that
temporal proximity, without more, was insufficigotwithstand summary judgment. Instead,
plaintiff was required to show other indicia ofak#tory conduct. Here, the undisputed facts
showed that the employer had provided FMLA form&wthe leave was requested, initially
granted FMLA leave and granted FMLA leave in thetpa

Alternatively, the court ruled that plaintiff coufebt demonstrate the employer’s
legitimate non-discriminatory business reason fampiff's discharge, failure to comply with the
“no-show, no-call” policy, was pretext for discrination. Plaintiff was unable to show pretext
because it was undisputed that between 2007 ar@ 86.warehouse employees were
discharged for attendance issues and betweenaime geriod, the employer granted 107 leave
requests to its 84 employees, and each of theskgeas returned to work without incident.

Wierman v. Casey’s General Storeg38 F.3d 984 (8th Cir. Mar. 31, 2011)

Plaintiff, a convenience store manager, was amgutder intermittent FMLA leave for
pregnancy-related absences pending her returneotehtification paperwork. Defendant told
plaintiff that the paperwork must be returned byeatain date or her absences may not be
covered. While her FMLA application was pendingimtiff's supervisor visited her store and
reviewed surveillance video, which was part of twpervisor's routine duties. This video
revealed that plaintiff was late to work on thre@easions and left early on one occasion without
informing her supervisor. The video also revedlet plaintiff took food and drink items from
the store without first paying for them pursuantdefendant’s policy. Plaintiff was then
discharged prior to returning her FMLA paperwork.

The district court granted summary judgment inofaef defendant on plaintiff's FMLA
retaliation claim and the Eighth Circuit affirmet@he court found that plaintiff had exercised her
rights under the FMLA even though she had not netdirthe paperwork because defendant was
on notice of her need for leave and her applicatias pending at the time of her discharge. But
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the court found that plaintiff could not demonstratefendant’s stated reason for plaintiff's
discharge was pretext. Defendant stated that tgfawas discharged because she stole
merchandise and not because of her absences. olinefeund that plaintiff did not show that
this reason was pretext because she did not deratnsghat other employees who had stolen
merchandise were treated differently or that she swubject to more scrutiny than other store
managers were.

Summarized Elsewhere:

Griffey, et al. v. Daviess/DeKalb Co. Regional Ja#011 WL 587264 (W.D. Mo. Feb. 10,
2011)

Pagel v. Tin, Inc..2011 WL 2173667 (C.D. lll., June 2, 2011)

C. Mixed Motive

Averette v. Diasorin, In¢.2011 WL 3667218 (W.D.N.C. Aug. 22, 2011)

Plaintiff was an application specialist who worke&dth medical equipment in a
laboratory owned by defendant’s client. She alledfeat her supervisor harassed her and
discharged her the day after she submitted docwatientfrom her doctor requesting a two-
month FMLA leave for her tendonitis.

The court granted defendant’'s motion to dismidsphlintiff's claims except for her
claims of retaliation in violation of the FMLA angegligent supervision. In addressing her
retaliation claim, the court noted that there seaous question as to whether the mixed-motive
theory of FMLA retaliation survives. However, theurt found that plaintiff had sufficiently
pled facts showing that her request for medicaldeaas the “but-for’ cause of her discharge.
Therefore, there was no need to address the mixéigertheory of FMLA retaliation.

The court then addressed plaintiff's negligent esuigion claim, explaining that it
requires that the incompetent employee committéartgous act resulting in injury to plaintiff
and that, prior to the act, the employer knew od meason to know of the employee’s
incompetency. To establish a claim, plaintiff wibllave to adequately plead that an underlying
tort occurred. However, plaintiff’'s only survivingaim was for retaliation in violation of the
FMLA, which is not a common law tort in North Car@. Because retaliation in violation of
the FMLA cannot support a claim of negligent supson, the court dismissed plaintiff's claim.

Kollstedt v. Princeton City Schs. Bd. of Edu2011 WL 249496 (S.D. Ohio Jan. 26, 2011)

Plaintiff worked as a payroll supervisor for dedant school district and was responsible
for nearly all payroll functions. She alleged tli@lowing two months of FMLA leave, she
returned to work and found that some of her jobeduinamely her monthly reconciliations, had
not been completed in her absence. She was su#bquiven a negative performance
evaluation and five months after she returned fieave, defendant gave her notice that her
contract would not be renewed. Plaintiff then stieel school district and several individual
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defendants under the FMLA on both retaliation amrference theories. The court granted
defendants’ motion for summary judgment on botimtéa

The court first addressed the FMLA relation claiM/ithout deciding whether plaintiff
could defend against summary judgment on (an ud)ptaxed-motive basis in order to avoid
the burden of providing pretext, it concluded teaén if she could, her evidence still failed to
suggest an impermissible retaliatory motive for kie&scharge, which was plaintiff's initial
burden. Plaintiff's sole evidence was testimongnirher former supervisor that one of the
reasons she was discharge was because the pagrallvehole had never been reconciled.
Plaintiff argued that a reasonable factfinder canfér the mere mention of problems with the
reconciliations must mean that she was dischargeduse of the two unfinished reconciliations
during her FMLA leave. All of the other perform@&neasons given for the nonrenewal existed
prior to her FMLA leave and therefore plaintiff aggl could not have been the real reason. The
court disagreed, citing the uncontroverted evidethed the problems with the reconciliations
predated plaintiff's FMLA leave and were much breathan just the two months corresponding
to her FMLA leave. According to the court, to tiee mere mention of the failure to reconcile
the payroll as a whole, which was undisputed, t® tWwo unfinished reconciliations while
plaintiff was on leave and then to her use of FMEeAve “would require an inferential leap of
unreasonable proportions.”

The court then turned to plaintiffs FMLA interfsice claim. Plaintiff argued that
defendants interfered with her use of FMLA leave‘fayling to ensure that each of her duties
[was] completed in her absence,” thereby discouadier from taking such leave. Plaintiff
relied on an unpublished case from another distieirt. The court rejected this argument.
First, it noted that plaintiff's leave request wasproved and she was reinstated to the same job
upon her return. Second, she was not hassled abwgirtg taken leave upon her return. Third,
the court found no legal support in the case digglaintiff or otherwise that an employer must
ensure that an employee’s duties are performedh®roin the employee’s absence; and, in this
case, the employer did in fact assign these dtieghers but the prior reconciliations were in
such bad shape they could not complete the taskany event, the court noted that the FMLA
does not entitle employees to return from leavé ¥\atclean desk and an empty inbox.”

Twigg v. Hawker Beechcraft Corp659 F.3d 987 (10th Cir. 2011)

The court first addressed plaintiff's retaliatidaim. The court acknowledged that there
was a question whether a mixed motive analysis evaply in a retaliation claim under the
FMLA. Nonetheless, the court held that“[e]ven asslg, without deciding, that a mixed motive
analysis would be used in an FMLA retaliation cdphintiff’'s] FMLA retaliation claim would
fail.” In mixed motive cases, plaintiff must “pe#t direct or circumstantial evidence that
directly shows that retaliation played a motivatpayt in the employment decision.” Because
plaintiff relied solely on pretext evidence, whidoes not demonstrate retaliatory animus
directly, the court affirmed the district court’'sagt of summary judgment for the employer on
the retaliation claim.

In addition, the court affirmed the district cosrtdecision granting summary judgment to
the employer on the interference claim. The cooted that “an employer generally does not
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violate the FMLA if it terminates an employee failing to comply with a policy requiring
notice of absences, even if the absences thaintipéogee failed to report were protected by the
FMLA.” In this case, it was undisputed that pléfmever received formal approval of her leave
beyond April 1. She failed to notify the employefr her absences on April 2, 3, and 4.
Plaintiff's failure to comply with her employer’'sopicy was the cause of her discharge. The
employer, therefore, was entitled to summary judgime

Summarized Elsewhere:

Barton v. G.E.C., Inc. 2011 WL 938153 (M.D. La. Mar. 16, 2011)

Rosenfeld v. Canon Business Solutions, In2011 WL 4527959 (D.N.J. Sept. 26, 2011)

D. Pattern or Practice
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CHAPTER 11. ENFORCEMENT, REMEDIES, AND OTHER LITIGATION
ISSUES

l. OVERVIEW
Il. ENFORCEMENT ALTERNATIVES

A. Civil Actions

1. Who Can Bring a Civil Action

a. Secretary

b. Employees

C. Class Actions
2. Possible Defendants
3. Jurisdiction

Cantrell v. Equity Trust Cq.2011 WL 4944317 (N.D. Ohio Oct. 17, 2011)

Plaintiff brought suit in Ohio state court allegimrongful termination in violation of the
laws of Ohio and of Ohio’s public policy of “promig the ability of employees to pursue
necessary medical care and related absences frak”wdhe company removed the case to
federal court, asserting that plaintiff's claim wastually an FMLA retaliation claim. Plaintiff
moved for remand, arguing that his claim did notoke the FMLA, and rather was a
contractually based claim relating to the discriaamy application of the company’s paid
employee absence policy. Plaintiff also argued #helear public policy exists under Ohio law
in favor of promoting employees’ ability to take dmeal absences where authorized and
approved under the terms of employment, and thatctmpany violated that policy where it
authorized paid leave but then terminated plaifdifitaking it.

In granting plaintiff's motion for remand, an Ohdabstrict court considered whether
defendants properly removed the case on the bédederal question jurisdiction. The court
noted that plaintiff's claim did not reference tR&ILA as the source of the public policy
allegedly violated. Because it could not say weintainty that plaintiff's claim was actually an
FMLA claim, and not a wrongful discharge claim ksgon a public policy of Ohio, the court
held that the matter belonged in the state couttgranted the motion for remand.

Englert v. Macy's Florida Stores, In¢ 2011 WL 1560967 (S.D. Fla. Apr. 14, 2011)

Plaintiff Linda Englert was a sales associateMarcy’s. On December 27, 2010, after
being employed by Macy's for 11 years, she waséfgl accused of theft, and interrogated by
the store's loss prevention manager for over twodioToward the end of the questioning, when
plaintiff was left in a room to "think about" heoreduct, she took a push pin from a store bulletin
board and began mutilating herself to the point thadical personnel were required to be
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summoned. Macy's department manager contacted iHuResources and requested FMLA
leave on behalf of Ms. Englert. Nine days latdaintiff's doctor called and confirmed the
medical basis for Ms. Englert's leave. Six dayerlawhile out on medical leave, Macy's
terminated her employment.

Plaintiff filed a lawsuit in state court allegiriigat Macy's had violated both the Family
Medical Leave Act ("FMLA") and had intentionallyfilcted emotional distress on her through
the interrogation process. Macy's removed Ms. &migllawsuit to federal court and plaintiff
moved to remand her claims for intentional inflictiof emotional distress ("lIED") back to state
court, arguing that the facts related to proving WED claim involved different elements of
proof from the FMLA, permitted different damagesdarequired a heightened evidentiary
burden.

The court, relying on the language in 28 U.S.A.387, setting forth the standards for
supplemental jurisdiction, ruled that the factsatedl to Ms. Englert's IIED claim were
sufficiently related to those necessary to proveHMLA cause of action and therefore denied
plaintiff's Motion for Remand.

Fultz v. Columbia Gas of Ohip2011 WL 768090 (ND. Ohio Feb. 28, 2011)

Plaintiff initially filed suit in state court, altgng that defendant retaliated against him for
engaging in protected activity. Plaintiff therefil an amended complaint, alleging a violation of
29 U.S.C. § 2617. Defendant claimed that it did learn that plaintiff was alleging FMLA
retaliation until several months later when it degub plaintiff. At that point, defendant removed
the case to federal court and plaintiff then mot®@demand, arguing that defendant’s removal
was untimely.

The court granted the motion to remand and awaattedneys’ fees, pointing to the fact
that the amended complaint cited 29 USC § 2617spedifically alleged that plaintiff suffered
from a serious medical condition and that he wasraninated against and retaliated against for
taking leave. The court found that these allegativere sufficient to notify defendant that the
case was removable. The court further stated plainhtiff's interrogatory responses gave
sufficient notice that the case was removable beealaintiff stated that he was pursuing claims
under the FMLA and the fact that he did not siga ititerrogatories was irrelevant. Moreover,
defendant knew that plaintiff had used FMLA on nuplé occasions during his employment.
Therefore, defendant’s removal was untimely ancaswnable.

King v. Cardinal Health 411, Inc 2011 WL 43030 (N.D.W. Va. Jan. 6, 2011)

Plaintiff filed a complaint in state court alleginigfendants terminated her employment
in violation of West Virginia public policy. Pldiiff later amended the complaint to allege her
termination violated the FMLA. Defendants procekde remove the case to federal court.
Plaintiff moved to remand, alleging that the remavas untimely and she in fact was not raising
an FMLA claim. The court rejected both arguments.

As to timeliness, plaintiff alleged that defendanisre on notice of the FMLA claims
before she filed an amended complaint. The cowhd the removal timely. There was no
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mention of the FMLA or any federal law in the ongl complaint, and thus defendants could not
determine the existence of a federal question thwifiling of plaintiff's amended complaint.

As to plaintiff's argument that she was not raisargFMLA claim, she argued that she
was not seeking damages or remedies under the FMRather, the FMLA was referenced in
support of her claim for violation of West Virginpublic policy. The court disagreed and found
that the amended complaint, in alleging that “[t[hefendants’ termination, failure to reinstate
and/or rehire plaintiff violated the Family and Meal Leave Act in that plaintiff should not
have been terminated for missing a day of worktduger serious medical condition,” asserted a
claim under the FMLA. Thus, the court had federatstion jurisdiction over the action.

Summarized Elsewhere:

Lloyd v. Made-Rite Company2011 WL 846105 (E.D. Tex. Feb. 9, 2011)

B. Arbitration
1. Introduction
2. Individual or Employer-Promulgated Arbitration Agreents and Plans

Flores-Galan v. J.P. Morgan Chase & Co., N.A2011 WL 5901397 (N.J. Super. A.D. Nov.
23, 2011)

Defendant filed a motion to dismiss the complamffavor of binding arbitration
supported by an arbitration agreement plaintifineidy when she was hired. The lower
court granted defendant’'s motion to compel arbamgt finding that the arbitration
agreement was comprehensive enough to cover pfanEMLA claims. The judge
rejected plaintiffs argument that either the FMli&elf or FMLA regulations prohibited
agreements to arbitrate FMLA claims. The appellzdart affirmed the lower court’s
holding.

Plaintiff's first argument was that the arbitrati@ause was neither broad nor
specific enough to require arbitration of claimslenFMLA, as FMLA claims were not
explicitly cited in the agreement. The court citgtbng federal and state policy favoring
arbitration, as well as precedent that an arbdratclause need not specify every
conceivable statute that it covers, so long asatipeement to arbitrate statutory anti-
discrimination claims is specific enough to put tmployee on notice of the claims
encompassed. Plaintiff also argued that FMLA gdribiarbitration agreements. The
court cited a “plethora” of reported decisions hogdthat employment contracts requiring
arbitration of FMLA claims are enforceable and thatividual employees may agree to
submit FMLA claims to binding arbitration. Plaiffitcited no case law to the contrary, but
rather based her argument on the DOL’s implementagylations and a footnote in an
amicus brief the DOL filed several years earliérhe court agreed that the statute and
regulations prohibit employers from attempting gpdve employees of substantive rights
and interfering with any ongoing proceedings thapyees have filed to enforce those
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rights. However, they do not prohibit agreemeatsubmit FMLA claims to arbitration as
Congress would have included a specific prohibibonarbitration if that was their intent.
Plaintiff's reliance on a footnote from a DOL amschrief was dismissed because nothing
in the footnote suggested that DOL opposed arlmtradf FMLA claims, an issue not even
presented in that case.

3. Arbitration Under a Collective Bargaining Agreement

Thompson v. Air Transport International Limited Likility Company 664 F.3d 723 (8th Cir.
2011)

The court addressed whether an arbitration clausecollective bargaining agreement
was an invalid waiver of the employee’s FMLA righisder 29 C.F.R. § 825.220(d). The
district court held that the arbitration clause wasid and granted the employer’s motion to
dismiss without prejudice. The court of appeafsrakéd. The arbitration clause waived only
the judicial forum, and not the FMLA claims, therlves. Citing the Supreme court’s4 Penn
Plaza decision, the court held the parties can waivguteial forum as an avenue for bringing
federal statutory claims and state anti-discrimoratclaims as part of a mandatory arbitration
agreement.The Eighth Circuit further held that determiningtiplaintiff's FMLA claims
were subject to binding arbitration did not requimgerpretation of the CBA, but merely
referred to it. Therefore, plaintiff's FMLA claim&ere not preempted by the Railway
Labor Act.

[I. REMEDIES

A. Damages

1. Denied or Lost Compensation

Kirchner v. Sunbelt Rentals, Inc 2011 WL 1303997 (N.D. Ill. Apr. 1, 20111

On November 12, 2007, plaintiff injured his rightkée while delivering a piece of
equipment to a customer. That night, plaintiff wém a medical care facility. The facility’s
discharge sheet characterized the injury as anléasfrain” and stated that the x-ray was
negative. It prescribed the use of crutches, ae Bandage with ice, and ibuprofen. It also
requested that plaintiff stay off of his right lagd return for a reevaluation on November 15.
Plaintiff reported to work on November 13, 2009, @utches, and the parties disagree about
what happened at that time. Plaintiff alleged dééat agreed to let him stay home through
November 15, 2009, while defendant alleged pldihafd to return to work the next day for light
duty. When the parties spoke by telephone on Noeeri6, 2009, defendant alleged plaintiff
was insubordinate and discharged him. The termoimatotice, however, indicated that plaintiff
was terminated for not returning to work, which stituited job abandonment.

In regard to the FMLA interference claim, defendargued that plaintiff did not give
sufficient notice of wanting FMLA leave. The cofmund there to be a dispute of fact because
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plaintiff presented evidence that he expressly estpd medical leave from his supervisor, that
the supervisor witnessed him on crutches, andttiesupervisor read the discharge sheet. In
response to the argument that the injury was regrimus health condition, the court disagreed,
explaining that the injury resulted in plaintiffihg unable to work for three consecutive calendar
days and he received treatment two or more tinees & health care provider.

In regard to the FMLA retaliation claim, the cotound there to be disputed facts. The
court noted that plaintiff was discharged just ¢hdays after his injury. This fact, coupled with
other evidence such as the conflicting reasongefonination, provided enough evidence to deny
summary judgment.

The court did grant summary judgment on certain ediss that plaintiff sought.
Specifically, the court found that the FMLA doeg atlow recovery for pain and suffering. The
court also found that plaintiff could not seek lesiges or reinstatement because the evidence
showed that he could not return to work at the detign of a twelve-week FMLA leave.

2. Actual Monetary Losses

Summarized Elsewhere:

Benz v. West Linn Paper C02011 WL 2935396 (D. Or. July 20, 2011)

Jones v. Omega Cabinets, L1011 WL 1233192 (N.D. lowa Mar. 31, 2011)

Poling v. Core Molding Technologie011 WL 2492772 (S.D. Ohio June 22, 2011)

3. Interest

Jadwin v. County of Kern767 F. Supp. 2d 1069 (E.D. Cal. 2011)

After a jury trial, defendant was found have vielhtstate law, as well as the FMLA.
After the verdict, plaintiff sought an award of juggment interest at a rate of 7%, which was
the statutory rate for state law claims under Gatifa law. Defendant argued, however, that a
prejudgment interest rate of 3.25%, which was #defal “prime rate” applicable to FMLA
claims, should be used in calculating the awartie Gourt noted that during the trial, the jury
had completed a general verdict form and had neeen asked to allocate the amount of
damages attributable to defendant’'s FMLA violates compared to its state law violations.
The court rejected plaintiff's request for the heglstate law prejudgment interest rate, finding
that because the jury had not itemized the damagawarded with respect to each adverse
employment action under the FMLA and state lawtelveas no basis for it to conclude that the
damage award was based on state law violationg. cobrt decided to use th&eragethe two
rates applicable, applying a rate of 5.125%. Thertcconcluded that the average rate would
properly compensate plaintiff, while accounting tbe possibility that the jury had returned a
verdict supported only by the FMLA or state law.

Summarized Elsewhere:
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Gutierrez v. Grant County2011 WL 5279017 (E.D. Wash. Nov. 2, 2011)

Marez v. Saint-Gobain Containers, Inc2011 WL 1930706 (E.D. Mo. May 18, 2011)

4. Liquidated Damages
a. Award

Jadali v. Mich. Neurology Assoc2011 WL 6848356 (Mich. App. Dec. 29, 2011)

Plaintiff, a physiatrist, sued defendant becaus®wok deductions from plaintiff's pay
because of his FMLA leave. Defendant argued thaingff’'s employment agreement was
unambiguous as to the calculation of his paymehtss the deductions were proper. After the
jury found in favor of plaintiff and the trial caurdenied defendant’s post-trial motions,
defendant appealed the findings regarding the dexfum pay due to the FMLA leave, as well
as the trial court’s allowance of liquidated dansdee to the alleged FMLA violation.

The court concluded that the contractual langudgessaie was ambiguous as to the
deduction of pay due to sick leave. Further, titent of the parties appeared to only include
deductions for other reasons, not for lack of ineogeneration because of missed work.
Meanwhile, the deduction of pay for lost produdtivivas found to be a violation of the FMLA
due to defendant essentially imposing a financesdgity for taking FMLA leave. Plaintiff was
not seeking payment for the missed days, but dafgnehade additional deductions for loss of
productivity, and thus violated the FMLA.

The court affirmed the trial court’s ruling thaketimposition of liquidated damages was
proper. The court found the trial court’s rulingasonable as there was a lack of evidence of
defendant acting in good faith. Due to defendaktiswledge of the reason for plaintiff's
absence and because defendant never previouslyngnakich a deduction in pay, there was
simply no evidence that defendant reasonably betdigvwas acting in good faith.

Marez v. Saint-Gobain Containers, Inc2011 WL 1930706 (E.D. Mo. May 18, 2011)

Defendant discharged plaintiff while she was outFdfLA leave in 2007. Shortly after
the discharge, defendant realized the decision made in error and reinstated plaintiff. In
2008, plaintiff informed a manager that she woutgchto take leave soon because her husband
was going to have surgery. The manager than teitia meeting with decisionmakers and
provided them with documentation that supportecthdisging plaintiff. The decisionmakers
reviewed this documentation and decided to disehalgintiff without conducting their own
investigation. As a result, they were unaware titaer employees had committed the same
infractions but had not been discharged and didrealize that plaintiff had just requested
FMLA leave. Plaintiff was discharged two days after request for FMLA leave and then filed
suit, alleging that both the 2007 and 2008 disahatgcisions violated the FMLA. The court
disposed of the 2007 FMLA claim prior to trial, \whihe 2008 claim proceeded to trial under
the “cat’s paw” theory.
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At trial, the jury found in favor of plaintiff andwarded plaintiff $206,500 in damages
and another $206,500 in liquidated damages. Defgndoved for judgment as a matter of law,
arguing plaintiff failed to present sufficient eeitce to support her claim to the jury. The court
upheld the jury verdict, concluding that the “capaw” theory applied and that the jury’s
conclusion that plaintiff's request for FMLA leawas the “but for” cause of her discharge was
not unreasonable.

Defendant also challenged the award of liquidatednabes, the method used in
calculating prejudgment interest, plaintiff's reguéor reinstatement, plaintiff's request for front
pay, and plaintiff's motions for attorney’s feesdanosts. The court upheld the liquidated
damages award, rejecting defendant’s argumenipthattiff’'s 2007 reinstatement demonstrated
good faith on its part. The court agreed with ddént’'s method of calculating prejudgment
interest, which used 28 U.S.C. § 1961, and rejepladtiff’'s method, which applied the rate the
Internal Revenue Service uses to calculate interesiver-payment and under-payment of taxes.
Although plaintiff had been unable to acquire aeotbhomparable job, the court found that
reinstatement was not an appropriate remedy angadsawarded one year of front pay.
Plaintiff requested attorney’s fees related totladl claims she originally brought, even though
she only prevailed on one of the claims. Plairdiffjued all of the claims were “inextricably
related” while defendant argued that only 30% dimiff's counsel’'s time was spent on the
successful FMLA claim. The court found that a 7@duction in fees was excessive but that a
50% reduction was appropriate. The court alsdldisad the following costs plaintiff sought to
recover: the mediator’s fee, special process ssriee, the cost of postage for mailings sent to
plaintiff, and attendance fees for witnesses witbndit testify at trial.

Poling v. Core Molding Technologie®011 WL 2492772 (S.D. Ohio June 22, 2011)

In May 2008, plaintiff applied for and received FMUeave for Reflex Sympathetic
Dystrophy Syndrome (“RSDS”). In September 200&imiff missed a day of mandatory
overtime, allegedly because of RSDS. The emplagsewed his FMLA certification,
determined that FMLA was not applicable to thiseaiz® and terminated plaintiff's employment
because the absence was unexcused.

Plaintiff was represented by a union, which filedyr@evance over his discharge. At
arbitration, the arbitrator ruled in plaintiff’svfar finding the employer did not have just cause to
discharge plaintiff and ordered back pay and ratestent without any loss of seniority.
Plaintiff was reinstated 14 months after his disghaand then worked until April 2010 without
incident, when he was laid off due to his low seityo

Plaintiff filed suit seeking recovery of both conrmgatory and liquidated damages for the
period of time between his September 2008 dischargk his reinstatement 14 months later.
The employer filed a motion for summary judgmerguamg that plaintiff received full backpay
and could not recover either compensatory or ligigd damages since he did not suffer any loss
of wages.

While the court agreed that plaintiff could notaeer compensatory damages given the
arbitrator's award of full back pay, it disagredthtt plaintiff was not entitled to liquidated
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damages. The court ruled that compensation unlgwdanied but restored before trial could be
considered a denial or a loss of wages warrantmgdated damages under the FMLA, if the
delay was significant. The court noted cases awgrtiquidated damages for delays shorter
than the fourteen months at issue in plaintiff'segaas well as the Sixth Circuit's preference for
awarding liquidated damages to employees aggriewelér the FMLA and FLSA. The court
explained that the employer could avoid the paynoériquidated damages by demonstrating
the no FMLA violation occurred or by showing thiahad a subjective good faith and reasonable
belief that it did not violate the FMLA.

Summarized Elsewhere:

Gutierrez v. Grant County2011 WL 5279017 (E.D. Wash. Nov. 2, 2011)

b. Calculation
5. Other Damages
B. Equitable Relief
1. Equitable Relief Available in Actions by the Seamgt
2. Equitable Relief Available in All Actions
a. Reinstatement
b. Front Pay

Gutierrez v. Grant County2011 WL 5279017 (E.D. Wash. Nov. 2, 2011)

Plaintiff moved for an award of front pay, interestd liquidated damages, and
defendant moved to set aside the jury verdict andaf new trial. The court denied
defendant’s motion, holding that the jury’s verdids not contrary to the clear weight of
the evidence presented at trial and stating thajufy found that plaintiff's FMLA leave
was viewed as a negative factor by defendant ityidgrher request for reinstatement. In
addressing plaintiff's motion on the issue of pdgjment interest, the court found that the
prime rate was a fair measure considering the casgiery purpose of prejudgment
interest, and applied the prevailing rate of 3.288m the date of plaintiff’s discharge to
the date of final judgment.

On the issue of front pay, the court found that aaward of front pay is an
appropriate substitute for reinstatement, which wagpropriate. The court agreed with
plaintiff that it would discourage plaintiffs fronaccepting employment and negate
plaintiffs’ duty to mitigate damages if eligibilitior front pay terminated upon acceptance
of new employment. The court held that plaintifEsonomic expert's calculations for
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front pay loss ($18,255.00) were reasonable andchdidcconstitute a windfall to plaintiff,
citing precedent in according wide latitude to tlistrict courts in its determination.

On the issue of liquidated damages, FMLA allowsdditional presumptive award
equal to the sum of compensatory damages awardeitheboyury and the prejudgment
interest, unless the employer demonstrates it@toel was in good faith and that it had a
reasonable basis for believing that its conduct was in violation of FMLA. The
Eleventh Circuit previously went a step further finding that it is not an abuse of
discretion to award liquidated damages where thel@&er acted in subjective good faith,
but its conduct was objectively unreasonable. Thart cited “strong circumstantial
evidence” which led the court to question whethefeddant acted in subjective good faith
including the following examples: (1) a temporampoyee was selected for a position
over the more-experienced plaintiff; (2) plaintifiis required to apply and interview for
the position within six months of being laid off ede the handbook allows entitlement to
consideration without the need to formally applg amerview in that time period; (3) the
record showed examples of defendant’s failure #®r@se extra concern and care before
discharging an employee while on FMLA leave, inghgdthe human resources director’s
testimony that she did not recall either familyamtith the relevant regulations or advising
on the issue prior to the layoff. Ultimately, tbeurt awarded an amount equivalent to the
compensatory damages and prejudgment interesjladdied damages.

C. Other Equitable Relief

Summarized Elsewhere:

Keeler v. Aramark2011 WL 3608698 (D. Kan. Aug. 12, 2011)

C. Attorneys’ Fees

Bell v. Prefix, Inc, 784 F.Supp.2d 778 (E.D. Mich. 2011)

Following a jury verdict in favor of plaintiff, pintiff's attorneys filed a motion for fees
and costs. The jury awarded plaintiff approximat®l4,500 in back pay damages. The court
awarded liquidated damages of approximately $14&@0$180.00 in prejudgment interest, for
a total recovery of approximately $29,000. Atltrigaintiff had requested either $350,000 or
$400,000 (the parties disputed what the exact tquas). Plaintiff's attorneys requested over
$512,000 in costs and fees, and defendant objected.

The court noted that an award of reasonable &ysinfees and costs to a prevailing
plaintiff is mandatory under the FMLA. The couviaduated the twelve factors used in the Sixth
Circuit to determine if a fee is reasonable ane@mheined that the factors did not support either a
reduction or enhancement of fees. Defendant argou&dthe large discrepancy between the
requested amount of damages and the jury verdist mwdicative of a lack of success for
plaintiff, and fees should be reduced accordingifie court rejected this argument, finding that
the verdict showed at least some success for gfasu a reduction due to lack of success was
inappropriate. The court then analyzed the bilisnsitted by plaintiff's attorneys and found
sloppy billing practices, erroneous billing, andlibg for more time than was reasonable or
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necessary. The court criticized the use of blatdkg and duplicative efforts between the two
attorneys representing plaintiff. The court alsted that one attorney’s practice of billing on
the quarter hour, as opposed to the tenth of am, hiocreased the likelihood of overbilling.
Finally, the court ruled that the hourly rate cladirby the attorneys was unreasonable. The court
granted the motion for attorney’s fees and costsant and denied it in part, awarding plaintiff's
attorneys approximately $101,000 in fees.

Mawere v. Citco Fund Svcs., (USA) In2011 WL 744894 (S.D.N.Y. Mar. 1, 2011)

In Mawere defendants moved for an award of a portion of thiorneys’ fees and costs
against plaintiff. Plaintiffs FMLA claim allegethat she was denied FMLA maternity leave.
Defendants argued that this claim was groundlessnwhade because plaintiff had not been
employed by defendant for at least a year priothto date of the requested leave. The court
found, however, that although plaintiff may haveemenisguided in asserting this claim, the
claim did not rise to the level of vexatious, wamtor oppressive litigation conduct necessary to
support an award of attorneys’ fees and costs utigecourt’s inherent authority. With respect
to plaintiffs FMLA retaliation claim, the court t;md that it was less clear whether the claim
could be viable because one could argue that attali against an employee for asserting an
FMLA claim violated the statute, even if the emmeywas not eligible for FMLA leave. Thus,
the court perceived no basis for concluding thainpiff asserted this claim in bad faith.

Summarized Elsewhere:

Breneisen v. Motorola, InG.656 F.3d 791 (7th Cir. Sept. 2, 2011)

Marez v. Saint-Gobain Containers, Inc2011 WL 1930706 (E.D. Mo. May 18, 2011)

Millea v. Metro-North R.R. C0.658 F.3d 154 (2d Cir. 2011)

D. Tax Consequences
V. OTHER LITIGATION ISSUES
A. Pleadings

Bakeer v. Nippon Cargo Airlines Co., Ltd., et 22011 WL 3625103 (E.D.N.Y. July 25, 2011)

Plaintiff flight engineers sued cargo airline defents alleging discrimination under
various federal and state laws. One plaintiff @sserted a claim for violation of the FMLA. In
the complaint, this plaintiff alleged that he wass“aligible employee” under the FMLA and that
defendant was an “employer” within the meaning led Act. The court granted defendants’
motion to dismiss the FMLA claim. The court heltat a plaintiff may not rely upon a
conclusory allegation of eligibility under the FMLARather, the court determined that, while
plaintiff did not have to establish @ima faciecase in order to survive a motion to dismiss,
plaintiff did have to aver sufficient facts from igh one could discern that plaintiff had a
colorable FMLA claim.
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Bass v. Roberts Dairy Co., LLQ011 WL 2532466 (D. Neb. June 23, 2011)

The pro seplaintiff alleged he had a chronic cough, hepgtigind hip deterioration, of
which his employer was aware. He further alleded he was “required to take approved leave
under the FMLA,” and was harassed and ultimatedgltirged for doing so. Plaintiff was given
leave to proceed in forma pauperis. The court goted a review of the complaint to decide
whether summary dismissal was appropriate. Thetamncluded that the allegations were
sufficient to state a retaliation claim under tivLA.

Bell v. Dallas County2011 WL 3874904 (N.D. Tex. August 30, 2011)

On remand, the district court found plaintiff ordifeged an FMLA retaliation claim, not
an interference claim. Its decision was basedhenfacts that plaintiff: (1) titled his claim
“Family and Medical Leave Act Discrimination,” (2ised the words “discharge” and
“termination” to explain the circumstances givingerto his claim; (3) did not assert that he was
seeking relief for his employer’s failure to eittgrant him FMLA leave or to restore him to the
same or equivalent position upon his return; andi{éd the section of his complaint at issue
“First Count,” which contradicted plaintiff's assien he was bringing two causes of action
thereunder.

Additionally, the court went on to concludeia spontehat even if plaintiff stated an
interference claim, it failed as a matter of lattis employer could not have interfered with his
FMLA's rights given that he was not trying to exsecthose rights during the applicable time
frame. In fact, in a letter to defendant, he infed that he was not requesting to use his FMLA
leave and that he had no “need to exhaust” his FNéa&e “at this time.”

Bennett v. Wal-Mart Stores, Inc2011 WL 1899362 (C.D. lll. May 19, 2011)

Plaintiff alleged both interference and retaliatidaims under the FMLA, but failed to
plead he had worked at least 1,250 hours duringptbeious 12 months. Defendant filed a
motion to dismiss, arguing that plaintiffs compiafailed to state a claim for FMLA violations
because he failed to plead that he was an “eligidieployee under the FMLA. The court
agreed and granted the motion to dismiss, while giging leave to plaintiff to file an amended
complaint.

Bentley v. Dollar Tree Stores, Inc2011 WL 3678688 (N.D. Fla. 2011)

Plaintiff alleged that, although the employer knglve was eligible for FMLA leave, her
request for leave to care for her daughter wasedeniDefendant filed a motion to dismiss,
arguing that plaintiff's complaint failed to stadeclaim. Defendant argued that the FMLA claim
should be dismissed because plaintiff failed tagleshether her daughter was under the age of
18 or over 18 but incapable of self-care. The tmjected this argument, noting that plaintiff's
complaint referred to the daughter as a “child,dd @anwas reasonable to infer that her daughter
was under the age of 18.
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In addition, defendant argued plaintiff failed dllege that she requested leave and that
she provided sufficient evidence to defendant tterdene if she was qualified for the leave.
Again, the court rejected defendant’'s argumentjngothat the complaint clearly stated that
plaintiff requested time off to care for her dawghand that defendant knew that she was both
eligible and in need of the time off. As such, toairt denied defendant’s motion to dismiss.

Bonzani v. Shinseki2011 WL 4479758 (E.D. Cal. Sept. 26, 2011)

Plaintiff, a former anesthesiologist at the Sacnatme/A Medical Center, filed claims
against the Secretary of Veterans Affairs, his farrmsupervisor, and ten unnamed defendants
under the FMLA. Plaintiff alleged that he took faueeks of leave following knee surgery and
that upon returning from leave, his supervisory@lled at him, (2) told him that his absence
negatively impacted working conditions, (3) reqditem to work extra on-call shifts, (4) failed
to return his emails and phone calls, and (5) exfus meet with him. Plaintiff also alleged that
he was excluded from interviewing applicants foropen staff anesthesiologist position and that
he requested to be reassigned to the open pobiicause his supervisor’s treatment made him
unable to perform his duties as Chief of AnestHegyp Lastly, plaintiff alleged that his
supervisor informed him that his contract would hetrenewed because he took too much time
off following his knee surgery and because he tookmuch sick leave.

The court denied defendants’ motion to dismisstlan ground that plaintiff failed to
exhaust administrative remedies. The court fourad the FMLA permits a plaintiff to file a
complaint either with the Secretary of Labor orcourt and that filing a complaint with the
Secretary is not a prerequisite to pursuing a campin court. Instead, a plaintiff's private righ
of action ends only when the statute of limitatiomspires or when the Secretary files a
complaint in court on behalf of plaintiff.

The court granted defendants’ motion to dismisgherbasis of failure to state a plausible
retaliation because plaintiff's complaint did nollege that plaintiff was discharged or
discriminated against for opposing an unlawful pcacunder the FMLA or for participating in
FMLA proceedings. On the other hand, the courtietbdefendants’ motion to dismiss on the
basis of failure to state a plausible FMLA inteeiece claim. Although plaintiff's complaint did
not allege that he was denied or was discouraged faking FMLA leave, plaintiff did allege
discrimination and retaliation as a result of takieave. In addition, plaintiff's allegations that
he was eligible for FMLA and that the leave he tedas protected by the FMLA were sufficient
to survive the motion to dismiss despite defendartgument that the interference claim should
fail because plaintiff took workers’ compensatiomanot FMLA leave.

Cupps v. Pittsburgh Care Partnership, In2011 WL 284468 (W.D. Pa. Jan. 26, 2011)

Plaintiff took approved FMLA leave for gastric pgss surgery from April 12, 2010,
until her timely return in June 2010. During heave, her husband, who also worked for
defendant, was discharged, at which time she ldaneehad been having an extra-marital affair
with a co-worker. This news caused her serioustahelistress, which was heightened upon her
return to work by the general awareness in the plade of her husband’s four extra-marital
affairs.  Plaintiff's psychological counselor adds her to remove herself from the work
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environment, so she made plans to visit her unaleraquested four days of personal leave. Her
request was denied, so with her physician’s asgistashe made a request for FMLA leave,
which was approved. Upon her return, she was drgeltl for lying about her request for FMLA
leave, which plaintiff contended was pretext foving used FMLA in the past and a concern she
would need it in the future. All of the precedindprmation was pled in plaintiff's complaint.

In considering the motion to dismiss, the courstfinoted that plaintiff withdrew her
claim for interference under the FMLA as plaintifid, in fact, received leave. The court went
on to deny the motion as to the claim for retadiatinoting that the Supreme court did not
require plaintiff to plead prima faciecase of retaliation in order to survive a motiordismiss.
Furthermore, because the case was on a motionstois#i, the court did not consider the
documents defendant had attached to its motioratigaiably supported its reasons for discharge.

Danek v. County of Coak2011 WL 62130 (N.D. lll. Jan. 7, 2011)

Plaintiff alleged in his complaint that in Decemi2907, he experienced back pain that
added to the depression he experienced followisg2AD6 hospitalization for a stroke. It also
pled that he was on disability leave from then luApril 2008. In July 2008, his symptoms
reoccurred and following his physician’s recommeimig he submitted an FMLA request on
August 5, 2008. He pled that he started his leav@ugust 12, 2008, but was discharged on
September 8, 2008. He alleged violation of FMLAJ @efendant moved to dismiss.

In denying the motion, the court addressed deferglaargument that plaintiff's
allegations established he was not entitled to FMeave at the time of his discharge. In
rejecting that argument, the district court notkdt tthe complaint did not allege plaintiff had
used FMLA leave for the period of December 200Apwil 2008. Although an employer can
have a policy of counting certain types of leavaiast the FMLA entitlement, there was no
allegation it had done so in that instance. Tthesdistrict court found that plaintiff had not g@le
himself out of an FMLA claim.

Fushi v. Bashas’, Inc, 2011 WL 1771076 (D. Ariz. May 10, 2011)

Pro seplaintiff alleged that upon her return to workrfrdMLA leave, she was “told to
leave...” by her supervisor. Because plaintiff's cdanut did not make clear whether she was
asserting that she was told to leave work becatiberoFMLA leave, the court held plaintiff's
complaint fell short of th&womblylgbal pleading standard needed to successfully pleadim cl
under the FMLA. Because the pleading standard matdbeen met, the court dismissed
plaintiff's claim, with leave to amend.

Griffey, et al. v. Daviess/DeKalb Co. Regional Ja#011 WL 587264 (W.D. Mo. Feb. 10,
2011)

Plaintiff filed an internal complaint with her etoger that resulted in a finding that
defendant had violated the FMLA. Plaintiff claiméuat after filing his internal complaint,
defendant singled him out by forcing him to chasbéts and denying him requested days off.
Plaintiff also claimed that employees who had filetifan internal complaint did not receive the
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same treatment. The court denied defendant’'s matiadismiss, finding that these allegations
were sufficient to state a claim upon which retiah be granted.

Hayes v. Elementary School District No. 152011 WL 1059890 (N.D. Ill. Mar. 21, 2011)

In her complaint, plaintiff alleged she was disgjeal approximately 11 days after
defendant received noticed that plaintiff had figedlaim with the EEOC and after defendant had
demanded plaintiff return to work since defendagtedmined plaintiff was no longer eligible for
FMLA leave.

In response to plaintiff's FMLA retaliation and emnterence claims, defendant moved to
dismiss, arguing plaintiff had failed to state ail. The court determined that plaintiff was not
required to provide “evidence of causality” linkinlge protected activity and the adverse job
action at the pleading stage, and that defendaditrélled on case law which addressed the
standard for reviewing a motion for summary judgtmether than a motion to dismiss. The
court explained that the elements for establisrangrima facie case under thé&icDonnell
Douglasburden-shifting method are not applicable at tlegion to dismiss stage. A complaint
in an employment discrimination lawsuit need nobtatn specific facts establishingpgima
facie case of discrimination under tivdcDonnell Douglasramework. The court found that it
was plausible that plaintiff's protected activitedl to her discharge based on plaintiff's
allegations. Accordingly, the court denied deferidamotion to dismiss on this issue.

The court also determined that plaintiff pled it allegations relating to her FMLA
interference claim. For an FMLA interference claienplaintiff must establish: (1) she was
eligible for the FMLA’s protections; (2) her empkrywas covered by the FMLA; (3) she was
entitled to leave under the FMLA; (4) she providedficient notice of her intent to take leave;
and (5) her employer denied her FMLA benefits taolwlshe was entitled. The court found it
could not be determined, based on evaluation ofptadings alone, that plaintiff would not
have qualified for FMLA leave the summer followihgr discharge and therefore the possibility
of such leave could have been a basis for the aigeh The court also found that it could not be
conclusively determined, based on the pleadingsealwhether plaintiff was able to return to
work at any given time. Since it was possible sbeld have returned after her FMLA leave
expired, her discharge could have interfered wehrght to restoration. Accordingly, the court
denied defendant’s motion to dismiss plaintiff'eifierence claim.

Hofferica v. St. Mary Med. Ctr.2011 WL 5837152 (E.D. Pa. Nov. 18, 2011)

Defendant, a medical center, moved to dismiss ¢n@aiming component of plaintiff's
FMLA interference claim regarding her allegatioradfick of notice regarding her right to return
to her position, or a substantially similar positiacupon return from her FMLA leave. The
district court had previously dismissed the remarmaf plaintiffs FMLA interference claim for
failure to state a claim, but denied the motiondiemiss her FMLA retaliation claim. This
remaining claim was first brought up in defendameply briefing, thus the court allowed
additional briefing for plaintiff.
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The court held that plaintiff failed to state aidatlaim regarding the lack of notice. The
court first noted that plaintiff failed to concrteallege any deficiencies in the notice she was
provided. While plaintiff argued that more discov&vas needed for such allegations and that
defendant’s lack of communication was to blamethar lack of concrete allegations, the court
found these arguments unpersuasive. By providimlyg one allegation regarding the parties’
communications, without any allegations that thencwnications lacked the requisite notice, the
legal conclusions in plaintiffs complaint were wiicient to state a valid claim. The court
further held that even if concrete allegations weiale, the allegations made in her briefs did
not include any notice obligations under the statat the then-applicable regulations (the
regulations had since been amended, but the amensinvere not applicable due to the timing
of the actions complained of in plaintiff’'s compigi

Also, plaintiff failed to allege that defendant hat provided her with notice of
expectations and obligations within six months ef hotice of need to take FMLA leave, which
would be required for such a lack of notice claifinally, the court held that even if it were to
accept that defendant failed to provide the necgssatice, plaintiff failed to allege any
prejudice due to the lack of notice. As this iseessary element to her interference claim, it
was necessary for plaintiff to include such angat®n in her complaint. As such, the court
granted the motion to dismiss, but allowed plaintif amend her complaint to include the
necessary allegations in her complaint.

King v. Cardinal Health 411, Inc.2011 WL 5967256 (N.D.W. Va. Nov. 29, 2011)

Plaintiff originally filed a complaint in state cduwithout an FMLA claim. Defendants
filed a motion to dismiss the complaint. Then,imi# filed an amended complaint, which
included an allegation that her termination viatatee FMLA. Defendants then removed the
lawsuit based on federal question. After plaitgtifhitial motion to remand was denied, plaintiff
attempted to voluntarily dismiss her FMLA claim diild a second amended complaint, without
such a claim, and another motion for remand. Thetogranted plaintiff’'s motion to allow for
the filing of the second amended complaint, butettthe motion for remand based on exercise
of supplemental jurisdiction. Subsequently, piffiritted motion for leave to file yet another
amended complaint, which included the FMLA claifdefendants argued that plaintiff should
not be allowed to include her FMLA claims becauseas prejudicial and done in bad faith, as
plaintiff had repeatedly stated her strategic deriso abandon it. The court allowed plaintiff to
amend her complaint to include the FMLA claim afeddants had acknowledged the existence
of such a cause of action in their notice of renhosa there was no prejudice or surprise
regarding this claim. Further, the court foundimi&f was not judicially estopped from making
such a claim since defendants had argued that &wtaim was present, which balanced out
plaintiff's attempts of dismissal.

Knight v. Continental Tire N. Am., Ing.2011 WL 1155090 (D. Colo. Mar. 29, 2011)

Plaintiff, a salesperson, suffered a heart attacjuiring a four-day hospital stay. The
same year he was also defendant’s top salespersmbrwas rated as a “solid” performer.
Approximately nine months after the heart attackwas passed over for a promotion and his
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territory was reassigned approximately a monthr @ftat. Plaintiff was discharged four months
later, about fifteen months after the heart attadke sued his former employer for FMLA
retaliation alleging simply that his “serious medicondition had a causal connection with
Defendant’s adverse actions towards him.”

Defendant moved to dismiss the claim pursuant th Re Civ. P. 12(b)(6). Citing the
standard McDonnell Douglasburden shifting analysis, the court held that altfio the
allegations were sufficient to establish that giffivas an eligible employee within the meaning
of the FMLA and that he engaged in an activity pctéd by the FMLA when he took leave
following the heart attack. The court also heldttthe failure to promote plaintiff, the territory
reassignment, and plaintiff's discharge each ctristli materially adverse employment actions.
Nonetheless, the court found that plaintiff faikequately to plead a causal connection between
the two. The court held that the span of time leetwhis medical leave and the adverse actions,
which ranged from nine months to over one year, riitl support a reasonable inference of
retaliation. Thus, absent any additional factgirpiff's “unadorned, defendant-unlawfully-
harmed-me accusation” was simply not enough tavalle court to draw a reasonable inference
of wrongdoing. Accordingly, the court dismissediptiff’'s FMLA retaliation claim.

Mattern v. Panduit Corp2011 WL 4889091 (N.D. lll. Oct. 11, 2011)

Plaintiff sued her former employer for FMLA interémce and retaliation. After taking
FMLA leave and submitting a “return-to-work” letttom her physician, plaintiff's employer e-
mailed her a termination memo. As a basis for ieation, the employer listed several reasons,
including that she had taken FMLA leave. The erpgidiled a motion to dismiss. The court
granted the employer’'s motion to dismiss the ietenfice claim, without prejudice to filing an
amended complaint, finding that plaintiff had ndequately pled that her employer denied her
FMLA benefits to which she was entitled. The caiehied the Motion on the retaliation claim,
however, finding that by alleging that she took FMlleave, that her employment was
terminated, and that she was discharged becausedh&MLA leave, plaintiff had sufficiently
stated an FMLA retaliation claim.

O’Keefe v. Charter Communications, LLQR011 WL 2457658 (E.D. Mo. June 16, 2011)

Plaintiff's former employer sent plaintiff a packet forms to complete upon learning
that plaintiff was ill and out on leave. Plaintifturned a form requesting leave within 15 days
but failed to return a physician certification farnrA member of defendant’'s human resources
department spoke with plaintiff several times veephone to request documentation from
plaintiff's physician. In addition, plaintiff hadeen made aware of defendant’s policy requiring
physician certification as demonstrated by a haokarknowledgement form she had signed.
Over one month after plaintiff went out on leavefeshdant discharged plaintiff because she had
still not submitted documentation from her physiciaPlaintiff had documentation from her
physician for part of her leave, but she did nérim defendant of this documentation until after
her discharge.

Defendant filed a motion for summary judgment amdresponse, plaintiff sought to
dismiss her complaint. Plaintiff then filed heaich again the same day the three-year statute of
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limitations ran, but this new complaint did notegié a willful violation of the FMLA. In
response, Defendant filed a motion to dismiss tlisiplaint because the two year statute of
limitations period for non-willful violations of 8wWFMLA had run. Plaintiff then sought leave to
amend her new complaint to allege a willful viobati

The court denied plaintiff's motion to amend, cartthg that granting the motion would
result in substantial prejudice to defendant andradue delay in the proceedings. Alternatively,
the court granted defendant’s motion for summadgiaent on plaintiff's initial complaint. The
court found that defendant did not violate the FMbAcause plaintiff failed to submit the
required certification in the time period provide@spite that she was aware of the requirement,
defendant had given her sufficient time to complyd defendant had repeatedly requested it.

Rodriguez-Martinez v. Tiendas Grand StoreX011 WL 2292268 (D.P.R. June 7, 2011)

Plaintiff sued her former employer for discrimirmatiunder the FMLA. Plaintiff was
named Best Sales Manager in 2008 and was diagnedleccancer in February 2009. After
plaintiff informed her employer of her diagnosisefehdant engaged in a pattern of
discriminatory conduct by, among other things, fdding plaintiff from taking time off to rest
per her doctor’s orders, making comments aboutcbedition, treating her with hostility when
she had to take time off to attend medical treatmeassigning her excessive work after
absences, and forbidding her to leave the store Jude 18, 2009, defendant gave her a written
warning for job abandonment after she began blgednd alerted her supervisor she needed to
seek medical attention. Thereafter, defendant mad®mus comments to plaintiff doubting
whether she was really sick. On June 26, 200dthdfawas issued another warning and fired.
Plaintiff asserted all of these facts in a naratemplaint.

Defendant moved to dismiss claims under Federad BLCivil Procedure 12(b)(6), arguing that
plaintiff failed to plead aprima facie case of discrimination. The parties consented to
jurisdiction by a magistrate judge, who denied ddént’'s motion in its entirety. The opinion
notes that, under the lenient pleading standaedntiff’'s narrative complaint pled prima facie
case of FMLA discrimination.

Ruder v. Pequea Valley School DisP011 WL 1832794 (E.D.Pa. May 12, 2011)

Stephen Ruder was an art teacher and the chtieafrt department at Pequa Valley. In
March 2006, Ruder informed his employer that he been diagnosed with Crohn’s disease, a
chronic autoimmune disorder that causes extremenaimél pains, diarrhea and fevers, and
abscesses in the pelvic cavity. On February 2,d2089, Ruder told Pequa Valley that his
Crohn’s condition had worsened and that he woulddn® be hospitalized. He requested
information about medical leave from work, whichgBa Valley failed to provide. Two or three
days later, on February 5, Ruder was commuting ddkwwhen he had a severe flare-up that
caused severe pain and disorientation, and reqRiuelér to pull over to the nearest restroom for
relief and care. Ruder left school almost immedyaafter arriving and was hospitalized.

Ruder returned to work the following week. Heommhed his employer he was still ill but
had returned because he had not received informdtiom it about medical leave and
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authorization. Ruder was sent home and instruatgédo return to the school until he had a
medical release to return to work.

Several weeks later, Ruder obtained a medicahseland returned to work the following
day. On his second day back to work, Ruder waseplan a ten-day suspension, followed by an
indefinite suspension. Pequa Valley ultimatelgdiRuder for, among other things, violating the
school’s attendance policy on February 5, andnigilio report to a disciplinary hearing on
February 6.

Ruder sued defendant for FMLA interference basedt® failure to provide medical
leave information. This failure, Ruder assertealjsed him to attempt to go to work when he
was too sick, which caused him to be sick, whiclhuim caused him to be late to work, which
ultimately resulted in his suspension and termamati Defendant moved to dismiss the claim
under Rule 12(b)(6) of the Federal Rules of Cividdedure.

The district court denied defendant’s motion. Thert held that the FMLA regulations
impose on employers a duty to advise eligible eyg®s of their rights under the FMLA,
including their right to leave. Defendant, acéngdto the complaint, failed to meet this duty.
Because defendant’'s inaction rendered Ruder un@blexercise his FMLA rights in a
meaningful way, Ruder sufficiently pled a claim faviLA interference.

Schrack v. R+L Carriers, Inc.2011 WL 1885672 (S.D. Ohio May 18, 2011 (adoptihdag. J.
Report and Recommendation, 2011 WL 1758430 (S.D. @hApr. 20, 2011))

Plaintiff filed suit alleging FMLA claims and defdants filed a Rule 12(c) motion for
judgment on the pleadings. The district analyredit2(c) motion as it would a 12(b)(6) motion,
construing the complaint in the light most favosd plaintiff and accepting all well-pled
factual allegations as true. Nonetheless, thaifatllegations must give notice to defendant as
to what claims are alleged and plaintiff must hauéficient factual matter to render the claim
plausible, more than merely possible.

Defendants argued plaintiff did not specificallllege that any defendant was an
employer covered by the FMLA. However, the coustdreed and found the FMLA claim was
sufficient to satisfy Rule 12(c) where plaintiffeded that defendants were employers within the
meaning of the FMLA and alleged that plaintiff was eligible employee deprived of his rights
under the FMLA by defendants. The complaint furléeged that plaintiff sought FMLA leave
in order to undergo treatment for two serious tmealtnditions, narcolepsy and COPD, and
plaintiff's supervisor refused to allow him to taleave. Further, because defendants admitted
that plaintiff was granted FMLA leave, the courtifml he was an eligible employee under the
FMLA. Defendants’ motion was therefore denied lseaplaintiff's failure to specifically
allege that any defendant was an employer coveyadebFMLA was not enough to dismiss the
claim given the other allegations and facts tovalibe claim to proceed.

Sproul v. Washoe Barton Medical Clinj@011 WL 5190529 (D. Nev. Oct. 27, 2011)
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Plaintiff suffered an injury at work, took a leawd absence and sought workers
compensation benefits. On January 7, 2008, afeentiff returned to work, defendant demoted
her. On March 31, 2009, defendant terminated pfsmemployment. Plaintiff filed a lawsuit,
asserting a claim for FMLA interference. Defendi#ietd a motion to dismiss under Fed. R. Civ.
P. 12(b)(6), and plaintiff filed a motion to ameth@ complaint.

The district court found that plaintiff failed tdgad any facts indicating she attempted to
take FMLA leave, was denied leave or was dischafgedaking leave “for a serious health
condition that [made her] unable to perform thections of [her] position.” However, the court
held plaintiff may be able to allege that she wiaslthrged for opposing some unlawful practice
on the part of defendant under the FMLA. Thus, ¢bart dismissed plaintiff's FMLA claim
with leave to amend.

Thurman v. BMO Capital Markets Corp2011 WL 1004652 (N.D. Ill. Mar. 16, 2011)

Plaintiff Thurman, an administrative assistant, vaétsicked by an assailant armed
with a piece of rebar, and as a result sufferecantatic and lasting brain injury. After a
period of recovery and vacation, which included PMleave, Thurman returned to work,
only to find that instead of serving one personwas assigned to provide support to six
persons, and his work was more closely scrutintbeeh his peers’ work. In addition, he
claimed, unnamed conditions were placed on himwleae not placed on similarly situated
employees, and because defendant held his FMLAelaemainst him, he had an adverse
annual performance evaluation, which resulted isnaller annual bonus and no raise.
Thurman sued BMO for interference with his FMLA hig and retaliation. The court
granted summary judgment against the former, antédet against the latter.

The district court held that Thurman’s interferertam was insufficient to survive a
12(b)(6) attack. The court found that Thurman’sgditions, “where not sketchy [were]
conclusory,” yet Rule 12(b)(6) requires a showihgtta claim “contains enough detalil,
factual or argumentative, to indicate that plaintifas a substantial case.” Because
Thurman’s allegations failed to crest the “specwudakevel,” he did not meet this standard.

Thurman fared better on his retaliation claim, cdesation of which required the
district court to examine defendant’'s argument thataintiff can bring a retaliation claim
“only by expressly stating an FMLA cause of actiomhe court sided with Thurman
because 29 USC § 2615(b)(1) can reasonably be tceadlow claims “related to” the
FMLA, “but which do not state an express FMLA cao$action.”

Torrente-Leyva v. Capitol Sec. Police, 1n@011 WL 148051 (D.P.R. Jan. 18, 2011)

A security guard filed a suit pro-se against hisrfer employer alleging his former
employer unlawfully denied him leave to treat hamcer. The employer filed a 12(b)(6) motion
to dismiss plaintiff's complaint, arguing that piaff's suit was time-barred and that plaintiff
failed to provide the employer with notice of theed for leave. Plaintiff’'s response contained
facts not included in his complaint. The courtempreting plaintiff's complaint, determined that
his complaint alleged (1) he was a cancer pati@the was denied leave without pay, (3) he
took a vacation from work, and (4) upon his retbenwas not returned to his job. The court held
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that plaintiff's complaint fell short of the pleaudj requirements necessary to survive the motion
to dismiss. Accordingly, the court granted the Ey@r’'s motion to dismiss with prejudice.
Citing its concern after reading plaintiff's resgenthe court advised plaintiff to seek counsel in
order to determine whether plaintiff should seek&eto file an amended complaint.

Wamack v. Windsor Park Mangr2011 WL 6780654 (N.D. lll. Dec. 27, 2011)

Plaintiff was not returned to his same or equinblgosition at the end of his medical
leave. He filed suit, and his amended complaimiresy Windsor Park Manor (“Windsor”) and
Covenant Retirement Communities, Inc. (“Covenardlleged violations of the ADA, the
Rehabilitation Act, and the FMLA. Defendant Covenéiled a motion to dismiss the FMLA
claim against it under Rule 12(b)(6) because pfairamitted it from the EEOC charge, intake
guestionnaire, and the original complaint filge se The court found this argument “patently
without merit.” It denied the motion  holdinigait, accepting plaintiff's allegations as true and
making all reasonable inferences in plaintiff's davfrom those allegations, the amended
complaint sufficiently stated a claim against Caugrunder the FMLA.

Underwood v. Geo Group, Inc2011 WL 2607117 (D. Colo. July 1, 2011)

Plaintiff, a detention officer, sued her former doyer, a private secure detention center,
alleging interference under the FMLA. Plaintifiei a motion to clarify and amend the
complaint after the deadline for amending pleadieg in the scheduling order. Finding that
plaintiff failed to show good cause to justify allmg the untimely motion and that the requested
amendment would be futile, the court denied pl#iatmotion to clarify and amend.

The court noted that when deciding a motion to amancomplaint filed past the
scheduled deadline, the court must examine Rul@s)9 and 15(a)(2). Under 16(b)(4), the
court must first determine whether the movant Heswve good cause to justify allowing the
untimely motion. In this case, the court deterrditieat plaintiff provided no justification for
missing the deadline. Next, under Rule 15(a)(2equest for leave to amend may be denied
where the amendment would be futile and, therefeuhject to dismissal. The court
characterized plaintiff's request as a requestteral the complaint to add a claim of retaliation.
A retaliation claim may be brought when the emp#geiccessfully took FMLA leave, was
restored to her prior employment status, and waradly affect by an employment action
based on incidents post-dating her return to worke complaint contained no allegations that
plaintiff was restored to her prior employment ssaand, therefore, an allegation of retaliation
would fail. Accordingly, the court denied plaffis motion to clarify and amend the
complaint.

Young v. City of Milwaukeg2011 WL 2265523 (E.D. Wis. June 7, 2011)

The pro seplaintiff brought a complaint purporting to allegeat his employer violated
his FMLA rights. Because the complaint failed tats that plaintiff was an eligible employee
under the FMLA, the court granted the motion tordss.
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Summarized Elsewhere:

Chapman v. U.S. Postal Serv42 Fed. Appx. 480 (11th Cir. Oct. 4, 2011)

Cooper v. Smithfield Packing, Inc2011 WL 3207912 (E.D.N.C. July 27, 2011)

Cuturilo v. Jefferson Reg’l Med’l Ctr, 2011 WL 2941031 (W.D. Pa. July 20, 2011)

Wetter v. Aultman Health Foundation et al2011 WL 4458678 (N.D. Ohio Sept. 23, 2011)

B. Right to Jury Trial

Summarized Elsewhere:

Thompson v. Air Transport International Limited Likility Company 664 F.3d 723 (8th Cir.
2011)

C. Protections Afforded

D. Defenses
1. Statute of Limitations
a. General

Dahlman v. American Assoc’n of Retired Persqori#®1 F. Supp.2d 68 (D.D.C. 2011)

Plaintiff, who worked as an in-house attorney &mfendant, alleged that when she
indicated an intent to leave in order to move tm&a, her supervisor convinced her to take a
transitional leave of absence instead. Shortlyethféer, her supervisor allegedly began a
campaign of harassment and intimidation. On Nowem8 2005, plaintiff was diagnosed with
acute post-traumatic stress disorder (“PTSD”), simel took FMLA as a result, which expired in
March 2006. She claimed that the condition lastetil April 2008, after which she could begin
to take care of herself, leave her home, and begeddress her business affairs. She further
claimed that in May 2008, she discovered that benér supervisor had forged her name onto 2
emails, which caused a relapse and resulted irdtogaping efforts to pursue her rights. She
filed suit in November 2009.

It was undisputed that plaintiff's FMLA leave rigiran out in March 2006. After
determining that she had not established shenwasompos mentithe district court refused to
toll the statute of limitations. Thus, her claimswntimely and, therefore, dismissed

Madry v. Gibraltor Nat'l Corp, 2011 WL 1565807 (E.D. Mich. Apr. 25, 2011)

Plaintiff signed an employment application contaghia provision requiring all claims
relating to her employment to be brought within 1&8ys. Nonetheless, plaintiff filed a
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complaint against the firm after more than 180 days well within the two-year statute of
limitations for FMLA claims. The firm argued thplaintiff’'s employment application contained
a waiver of the two-year limitations period, sutgtng a six-month period. According to the
firm, the parties may contractually shorten anyuséaof limitations and the statute of limitations
for FMLA claims is a procedural rather than a sabste right, thus rendering inoperative any
federal regulations that prohibit waiver of righisder the FMLA. Plaintiff moved to strike the
firm’s statute of limitations defense. The couwyteed, striking the contractually-shorted statute
of limitations defense because of the “strong pubiterest in providing employees their full
panoply of rights under the FMLA.”

Swartz v. Oracle Corp787 F. Supp. 2d 686 (N.D. Ohio 2011)

Plaintiff's complaint alleged he was “functionathgmoted” upon return from his leave of
absence in June 2007, in violation of the FMLA. wdwer, he did not file his complaint until
December 2010. Defendant filed a motion to disygsich the court granted, holding that
plaintiffs FMLA claim was time-barred by the FMLA’two-year statute of limitations.

Summarized Elsewhere:

Drye v. University of Arkansas for Medical Scienceé¥)11 WL 4434232 (E.D. Ark. Sept. 23,
2011)

Ervin v. Alliant Techsystems, Inc2011 WL 4566112 (D. Md. Sept. 29, 2011)

Redman v. New York State Dept. of Correctional Sees,2011 WL 5119574 (S.D.N.Y. Oct.
12, 2011)

b. Willful Violation

Drye v. University of Arkansas for Medical Science®11 WL 4434232 (E.D. Ark. Sept. 23,
2011)

Plaintiff was discharged in February 2009, aftmrghly five years of employment, from
her position as a patient representative with dédfah During plaintiff's employment, other
employees lodged numerous complaints with manageatsut the harsh manner in which she
communicated with patients and fellow employeele Tomplaints were documented as part of
plaintiff's annual evaluations and her superiorargeled her about them. During early-to-mid-
2008, plaintiff requested and was granted inteemttEFMLA leave to care for her ailing mother.
In fall 2008, plaintiff requested and was grantedLA leave for her own serious health
condition. Altogether, plaintiff was provided tmeaximum amount of FMLA leave. Upon
plaintiff's return from leave for her own conditiodefendant informed her that changes to her
position had been made while she was out on leAltaough plaintiff's compensation, benefits,
title, and office space remained unchanged, defégndamoved certain supervisory duties
plaintiff had performed.

In February 2009, defendant learned from other ley@es that plaintiff had been
clocking in for work and then driving off in herrcaPlaintiff's supervisor witnessed one such
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instance. Defendant thereafter notified plainthat she was being discharged for falsifying
time records. After filing a complaint with the BE and receiving a right to sue letter, plaintiff
filed a complaint on December 9, 2009, challendiegdischarge. She did not allege a violation
of the FMLA. Plaintiff filed an amended complaimh November 15, 2010, alleging defendant
demoted her in retaliation for taking FMLA leavedanischarged her in retaliation for
complaining about being demoted for taking FMLAVea Defendant filed a motion for
summary judgment, which the court granted.

Specifically, the court concluded that the FMLAVg0-year statute of limitations barred
her claim that she had been demoted in retalidbotaking FMLA leave because she returned
from leave on September 8, 2008, which was the dh&e learned that her job duties had
changed. Plaintiff had not mentioned her alteidal duties in her initial complaint; but first
mentioned them in her amended complaint dated Nbeerh5, 2010, more than two years after
her duties had been changed. The court rejectadtififs argument that the allegations in her
amended complaint related back to her original damp because her November 2010
allegations did not relate to the same conduatstetion, or occurrence that was the basis of her
December 2009 complaint. Further, the court regbgilaintiff's argument that the three-year
statute of limitations, for willful violations, skwd apply. That one of plaintiff's supervisor’s
had commented that plaintiff was out on FMLA in neation with a discussion about changing
her job duties does not show a willful violationytlonly that the FMLA was “in the picture,”
which the Eight Circuit court of Appeals has detiexed is insufficient to show a willful
violation warranting application of the three-ystatute of limitations.

The court also dismissed plaintiff's retaliatidaim related to her discharge. According
to the court, plaintiff presented no evidence ti&tdischarge had anything to do with her leave,
which occurred five months before her dischargbusl she did not establistpama faciecase
of retaliation. Moreover, defendant had presentedisputed evidence that it discharged
plaintiff for falsifying time records, and plainti€ould not show defendant’s reason was pretext.

Ervin v. Alliant Techsystems, Inc2011 WL 4566112 (D. Md. Sept. 29, 2011)

Ms. Ervin was employed by defendant from Febriarg005 to December 6, 2007. She
was suspended in August 2007 and November 2007thmmddischarged in December 2007.
Plaintiff alleged she was suspended and dischamgesdaliation for taking an FMLA leave.

On defendant's motion for summary judgment, theridiscourt dismissed plaintiff's
cause of action under the FMLA as time barred. er&hwas no dispute that plaintiff's FMLA
claim was untimely under the general two year statd limitations, as plaintiff did not file suit
until more than two years after her discharge. yiRgl on the Supreme court's definition of
"willful” in  McLaughlin v. Richland Shoe Co0486b U.S. 128, 133 (1988), holding that
employers act willfully when they know or show réxds disregard about whether its conduct is
prohibited, the court found that plaintiff's alléigas fell short of making the requisite showing.
Her contention that her supervisor was "upset" dwar taking an FMLA leave did not, as a
matter of law, constitute willful conduct so asstdend the statute of limitation from two to three
years. Alternatively, the court relied on defernttarepresentation that the supervisor was not
aware that plaintiff had taken a leave justifiechsuary judgment in favor of defendant.
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Jetter v. Rohnm and Haas Chemicals, LL.2011 WL 2473917 (E.D. Pa. June 22, 2011)

The court granted defendant summary judgment ontgfas FMLA interference claim
because defendant’s alleged FMLA interference geduthree years before plaintiff's claim.
The court declined to extend the two year statdtdinsitations absent some showing that
defendant either knew or showed a reckless disiefmr whether its alleged conduct was
prohibited by the FMLA.

Mahran v. Benderson Development C@011 WL 1467368 (W.D.N.Y. Apr. 18, 2011)

Plaintiff alleged that when he returned from shertn disability leave, his co-workers
harassed him about the medical basis for his disal@ave. Since he had not discussed his
health condition with any of his co-workers, plé#inassumed that defendant’s short-term
disability representative had done so.

Defendant filed a motion to dismiss plaintiff's cplaints under Rule 12(b)(1), 12(b)(5)
and 12(b)(6) of the Federal Rules of Civil Procedupecifically, defendant moved to dismiss
plaintiffs FMLA claims because they were filed sigte the two-year statute of limitations and
plaintiff did not provide sufficient facts to suppohe three-year statute of limitations applicable
to willful violations.

The court commented that analyzing the relevantitgtaf limitations period would be
difficult because plaintiff's FMLA claim did not p&in to the actual medical leave. Rather,
plaintiffs FMLA claim related to the alleged vidian of the privacy of the medical information
that he submitted to his employer to secure histekan disability leave. However, the court
held that plaintiff had sufficiently pled a willfuliolation of the FMLA. According to the court,
the confidentiality of any medical information prdgd to an employer is one of the rights
protected by the FMLA. The court further held tp&tintiff had pled that defendant employer
knew or should have known about the confidentiaitany medical information that it reviewed
but chose to disclose it anyway. The court noteat the issue of whether plaintiff could
establish this claim was not before the court alaehpff's claim was sufficient to trigger the
three-year statute of limitations and survive dssal at the pleading stage.

Riddle v. Citigroup 2011 WL 6015761 (2d Cir. Dec. 5, 2011)

Plaintiff filed a complaint asserting fourteen sas of action including one for retaliation
in violation of the FMLA. The district court gramtelefendants’ Rule 12(c) motion to dismiss,
but did not specifically address the FMLA claimhel'Second Circuit vacated the district court’s
dismissal of the FMLA claim and remanded for furtheoceedings.

Defendants first claimed that the suit was bargdthe statute of limitations. The
Complaint was filed between two and three yearmftbe date of plaintiff's discharge. The
court of appeals held that plaintiff had plausialieged a claim of willful violation of the FMLA
to avail herself of the three year statute of latdns, including allegations that Citigroup human
resources personnel prevented her from obtainindjaakleave and did not allow her to fill out
medical-leave applications, and that she was givetice of her discharge in April 2007,
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immediately after she attempted to obtain leavéwe Tourt of appeals also held that plaintiff
sufficiently pled a claim for FMLA retaliation byllaging that: she attempted to take medical
leave under the FMLA, she was qualified for her, jgiiie was fired, and her April 2007 notice of
termination immediately followed her failed attentpt obtain medical leaveLikewise, the

release contained in plaintiff's separation agragmeas not cause for dismissal, in light of her
allegations that the agreement was invalid, thatwhs fraudulently induced into signing the
agreement, and that she did not receive adequagtderation in exchange for the agreement.

Ridner v. Salisbury Behavioral Healt2011 WL 5089806 (M.D. Pa. Sept. 28, 2011)

An employee at a residential facility alleged théer returning from FMLA leave, her
employer placed her in a different position anchtfieed her 14 months later because she was
not qualified for her position. The employee addleged that prior to her discharge, she was
offered part-time positions which were not subs#diyt equivalent to her pre-leave position.
The employer moved to dismiss the complaint, aguirat (a) the act of placing the employee
in the different position upon her return form leasccurred more than two years prior to filing
the complaint; (b) the employee’s retaliation coanpl was untimely because it was made more
than one year after she returned from FMLA leavet &) the employee’s request for damages
for pain and suffering should be struck becausé seiltef is not available under the FMLA.

The magistrate judge recommended that the empkyeotion to dismiss be denied in
its entirety, except as it related to the employesaim for pain and suffering, damages which
the employee conceded were not recoverable. Hiesgourt found that because the employee’s
complaint alleged that the employer’s actions weneertaken “knowingly, intentionally and
discriminatorily,” the employee successfully pleaviful violation of the FMLA and therefore
the three year statutory period applied. Alteneyi, the court noted that even if the two-year
statute of limitations applied, the employee’smavas timely filed based on the chain of events
alleged in the complaint: returning from FMLA leato find her job had not been saved for her,
the employer unilaterally declaring the positior shturned to was the “substantial equivalent”
of her prior position and the employer dischargieg because she was not qualified for that
position. Consequently, the court rejected theleygp’'s second argument, that a time lapse of
14 months prevented plaintiff from establishingaasal connection. The court held that there
was a plausible, unbroken chain of events and ihai)y event, “the lack of temporal proximity
did not necessarily defeat the ability to demornesteacausal connection.”

Rodgers v. Data Transmission Netword al, 2011 WL 1134670 (D. Neb. Mar. 25, 2011)

Plaintiff alleged she was discharged for filingr 'eMLA leave. The court granted
defendants’ motion to dismiss the claim on the gdsuit was barred by the two-year statute of
limitations. The court refused to apply the thyeer statute of limitations applicable when an
employer engages in a willful violation of the FMLBecause plaintiff failed to allege that
defendants’ conduct in terminating her employmerats wwillful, knowing, or in reckless
disregard of the FMLA.” The court noted that whitee FMLA does not define “willful,” the
Eighth Circuit, inHanger v. Lake County390 F.3d 579 (8th Cir. 2004), had defined it as
occurring where “the employer either knew or shdweckless disregard for the matter of
whether its conduct was prohibited by the statute.. Willfulness’ requires more than an
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employer knowing that the FMLA ‘was in the picturey ‘general knowledge regarding a
statute’s potential applicability.”

Even though plaintiff alleged willfulness with resp to her ADEA claim in the same
complaint, and plaintiff generally incorporated pfevious allegations into each of her claims,
the court found that the allegation of willfulnasdating to the ADEA violation was a separate
allegation applicable only to plaintiffs ADEA clai. The court refused to infer that plaintiff
alleges willfulness into all of her claims becao$e¢he incorporated ADEA-specific allegations.
As a result, the court applied the two-year stabfiténitations to plaintiff's FMLA claim, found
she exceeded that time limit, and dismissed thenchath prejudice.

Waites v. Kirkbride Center2011 WL 2036689 (E.D. Pa. May 23, 2011)

Plaintiff claimed that she was discharged in violatof the FMLA and defendant moved
for summary judgment, arguing the claim was timgdzh by the FMLA’s two-year statute of
limitations because there was no evidence of viilfes. The court, however, rejected this
argument and found that there was sufficient ewdeaf willfulness for plaintiff to avoid
summary judgment based on evidence suggesting theatemployer (i) failed to inform
employees about their FMLA leave rights and posfumred notices, (i) ignored plaintiff's
attempts to contact it about her absences, (iiigdato process plaintiff's absences as FMLA
leave notices despite knowledge that they wereeptetl by the FMLA, and (iv) terminated
plaintiff's employment after she requested to netiar work.

Summarized Elsewhere:

Cham v. Station Operators, Inc2011 WL 2181194 (D.R.l. June 3, 2011)

Laing v. Federal Express Corporatior2011 WL 4102155, (W.D.N.C. Sept. 14, 2011)

Male v. Tops Markets, LLC2011 WL 2421224 (W.D.N.Y. June 13, 2011)

2. Sovereign Immunity

Dolan v. City of Ann Arbor 407 Fed.Appx.45 (6th Cir. Jan. 12, 2011)

Plaintiff filed suit against her former employ#ére Fifteenth District Court in Ann Arbor,
Michigan, alleging FMLA violations. The districoart dismissed her claim, determining that
the court was protected by Eleventh Amendment sagerimmunity. While plaintiff's appeal
was pending, the Sixth Circuit decided another aalsere it determined a trial-level court in
Michigan was protected sovereign immunity under Bleventh Amendment against claims
brought under 42 U.S.C. 8§ 1983. The courDimlan affirmed the district court's dismissal,
finding that its precedent of granting state cowdsereign immunity constituted controlling
authority where plaintiff did not point to a conmyaUnited States Supreme Court @m banc
decision of the Sixth Circuit.

Dye v. Indiana Dept of Correction®2011 WL 2728109 (S.D. Ind. July 12, 2011)
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Plaintiff worked as a Captain for defendant, Dépant of Corrections. As such, she
was responsible for supervising the entire facibityd reported to the Major of the facility.
Plaintiff retired in February 2011 and later suededdant for, among other things, retaliating
against her for taking FMLA leave to care for hiing mother. Specifically, she claimed that
she was disciplined in February 2005 by then-Cagaisty Russell for failure to properly report
the assault of a cook at the facility in retaliatfor having taken FMLA leave in 2005.

Defendant moved for summary judgment, arguing oiméy plaintiff's FMLA claim was
barred by the doctrine of sovereign immunity. Ngtthat the Seventh Circuit had previously
concluded that Congress did not validly abrogatadvereign immunity in enacting the self-care
provision of the FMLA, the court explained thatiptéf's claim was not brought under the self-
care provision, but instead under the family-caxevision of the statute. Thus, plaintiff's claim
was not barred by the doctrine of sovereign immunitConsequently, the court denied
defendant’s motion plaintiff's FMLA claim.

Helbring v. Bringer, 2011 WL 4406330, (E.D. MO. Sept 21, 2011)

Plaintiff employee was a secretary for a statgggudvhom plaintiff sued only in her
personal capacity. Plaintiff alleged that defetdarminated her employment in retaliation for
exercising her rights under the FMLA. Plaintifached that defendant’s reprimands, harsh
criticism and alleged false accusations of miscaehdeteriorated plaintiff's physical and mental
health, which necessitated her need for FMLA leave February 15, 2011. Plaintiff's
employment was terminated on May 27, 2011.

The magistrate court dismissed plaintiffs FMLAaich on the ground that it was barred
by the doctrine of state sovereign immunity undher Eleventh Amendment of the United States
Constitution. In its analysis, the court distirghed the United States Supreme Court’s holding
in Nevada Dept. of Human Resources v. Hili88 U.S. 721 (2003), which held that Congress
abrogated state sovereign immunity with regard h® family-care provisions in 29 U.S.C.

§ 2612(a)(1)(A) — (C), but the Supreme Court did ertend that holding to theelf-care
provisionsof the FMLA 8§ 2612(a)(1)(D) at issue here. Thegmt@ate court cited decisions in
accord with its interpretation ddibbs from the First, Second, Fourth, Sixth, Eighth, drehth
Circuits.

The court therefore held that the Eleventh Amendnseapplicable to state officials who
are sued in their official capacity under the FMEAelf-care provisions. In extending immunity
here, the court reasoned that plaintiff's atteropiréme her cause of action against defendant in
her individual capacity was not controlling, sinpdaintiff's entire claim relied on state
disciplinary procedures, plaintiffs acknowledgernetmat defendant terminated plaintiff's
employment pursuant to her judicial authority, d&tause any judgment against defendant in
her personal capacity would still have an effecpahlic administration.

Keene v. Pringe2011 WL 2493120 (M.D. Ga. June 22, 2011)

Two former employees of the Lowndes County Sheriffice alleged that defendant
Sheriff Prine wrongfully terminated their employmédrecause they supported his opponent
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during the 2008 campaign for sheriff and becausg tequested FMLA leave. Plaintiff Crews
had requested time off for surgery prior to hisni@ation, but did not request FMLA leave, and
instead planned to use accrued comp time for hserate. Plaintiff Bennett had submitted an
FMLA request for maternity leave prior to her diacie.

Prior to reaching the merits of plaintiffs’ FMLA aiims, the court analyzed whether
Sheriff Prine was exempt from liability becausesofereign immunity afforded by the Eleventh
Amendment. To determine whether Sheriff Prine BEdventh Amendment immunity, the court
analyzed: 1) whether he acts as an arm of the; state2) if so, whether Congress eliminated
Eleventh Amendment immunity for any of the clainssexrted against him or whether the State
of Georgia has consented to the suit.

To determine whether an entity is an arm of tlagestthe court examined: 1) how state
law defines the entity; 2) what degree of contha state maintains over the entity; 3) where the
entity derives its funds; and 4) who is responsibtecovering judgments against he entity. The
court found that the Georgia Constitution grants #tate legislature exclusive authority to
establish and control a sheriff's powers and duti€ke court also found that, even though the
sheriff's office receives the majority of its fumgj from the county, the county has no control
over the office. Finally, even though the shesififfice may have to pay any judgment against
it, the court found that the totality of the circst@ances weighed in favor of finding that Sheriff
Prine is an arm of the state and therefore, imnficoma liability in his official capacity under the
FMLA. The court also found that the Eleventh Ameaht bars FMLA claims for damages
arising from the Act’s self-care provision. Theudofound no evidence that Georgia had waived
this immunity so, at most, plaintiffs would be ¢letl to equitable relief under the Act.

For the claims against defendants not entitledoteeign immunity, the court granted
defendants’ motion for summary judgment. The cdound that Plaintiff Crews had not
engaged in protected activity that could give tsan FMLA retaliation claim because he never
requested FMLA leave. The court also found thatirfiff Bennett's claim failed because,
although she had engaged in protected activityeoyesting FMLA leave, the decisionmaker
was unaware of this request at the time he dedméerminate her employment. Consequently,
she was unable to show that her discharge wasdelatthe protected activity.

Miller v. California Attorney General's Office2011 WL 997231 (E.D. Cal. Mar. 17, 2011)

Plaintiff, a civil service peace officer, filed thirteen count complaint against her
employer, the California Department of Correctiarsd Rehabilitation, including an FMLA
interference claim. The district court dismissed tHVILA claim as barred by the Eleventh
Amendment. Noting thélibbs case ruled that Congress abrogated state immrgiéiing to the
FMLA’s family care provision, the district court lfowed numerous other federal courts that
have refused to exterdibbsto self-care claims arising under § 2612(a)(1)(A).

O’Donnell v. Penn. Dept. of Corrections et a011 WL 1871287 (M.D. Pa. May 16, 2011)

When plaintiff was not selected for a promotior@mbursed for expenditures, she sued
the Department of Corrections and several of itmiagstrators in their official capacity under
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the FMLA. The district court dismissed plaintiffSBMLA claims against the Department of
Corrections because it has Eleventh Amendment intsnuilthough the U.S. Supreme court
has held that Congress abrogated state sovereigmunity with respect to family-care
provisions, it did not do so for self-care provisso Because the Department of Corrections had
immunity, its immunity extended to its administnatdor actions taken in their official capacity.

Plaintiff also sued her immediate supervisor mihdividual capacity for interfering with
her rights under the FMLA because he allegedly gaee erroneous information about her
FMLA rights. The district court dismissed this iolabecause there was no evidence that
plaintiff sought or was denied FMLA leave.

Quinnett v. lowa 644 F.3d 630 (8th Cir. July 7, 2011)

Plaintiff filed a lawsuit against the State of lmwhe lowa Department of Administrative
Services (“DAS”) and two DAS officials alleging FMLinterference and retaliation. Plaintiff
claimed that he took FMLA leave to receive treatmfam various medical conditions, that
defendants asked him to apply for long-term disigblbenefits instead of taking additional
FMLA leave, and that defendants discharged himewtidiming that he had resigned.

The district court dismissed plaintiff's FMLA clasn concluding that the Eleventh
Amendment barred the claims against all of defetsda®n appeal, plaintiff contended that the
State of lowa waived Eleventh Amendment immunity joviding FMLA leave to its
employees. The court concluded that providinglestntive right under the FMLA without also
indicating that the right can be enforced in feteoart does not amount to a waiver of Eleventh
Amendment immunity. While the DAS benefits webgiid state that employees can bring a
civil action against an employer for FMLA violatisnthe website did not specify that actions
could be brought in federal court. Because théeSthlowa did not clearly declare its intent to
submit itself to federal jurisdiction, the courtnotuded it had not waived Eleventh Amendment
immunity and the FMLA claims against the State hadn properly dismissed.

Redman v. New York State Dept. of Correctional Sees,2011 WL 5119574 (S.D.N.Y. Oct.
12, 2011)

A correctional officer sued the New York State Diypeent of Correctional Services
alleging wrongful termination under the FMLA. Datlant filed a motion to dismiss for lack of
subject matter jurisdiction based on Eleventh Anmeewct sovereign immunity. The court noted
that while Nevada Dep’t of Human Resources v. HjbB88 U.S. 721 (2003) recognized
Congress’s abrogation of state sovereign immuniiy wespect to FMLA claims addressing
family-care leave, the Supreme court did not expfichold that sovereign immunity is
abrogated with respect to FMLA claims based on ®i&/n health condition. Thus, the court
found thatHale v. Mann 219 F.3d 61 (2d. Cir. 2001) controlled, whichché&hat sovereign
immunity barred self-care claims. As a result,jiml#'s FMLA claims relating to caring for
herself were dismissed.

The court further noted that any FMLA claim welsoabarred by either the two- or
three-year statute of limitations because plaintiffs discharged in 2006 and did not commence
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her action until 2010. The statute of limitatiomas not tolled because plaintiff filed a complaint
with the EEOC and the EEOC has no enforcement dtytlaver the FMLA.

Swanson v. Railroad Comm’n of Texa®011 WL 2039601 (S.D. Tex. May 24, 2011)

Plaintiff sued her employer, the Railroad Comnassdf Texas, a state agency, after the
Commission discharged her for absenteeism for wklod sought FMLA leave. Defendant
moved to dismiss on sovereign-immunity groundse gburt granted defendant’s motion, noting
that the Fifth Circuit held ilKkazmier v. Widmanr225 F.3d 519, 526-29 (5th Cir. 2000) held that
the Eleventh Amendment immunizes states from doitsmoney damages brought under the
FMLA’s self-care and family-care provisions. Whitee Supreme court later reversed this
decision as to family-care iNevada Department of Human Resources v. HibB8 U.S. 721,
735 (2003), Eleventh Amendment immunity still applto claims for money damages for claims
asserting the right to FMLA to care for oneself.

Westermeyer v. Kentucky Dep't of Public Advocacwkt2011 WL 830342 (E.D. Ky. Mar. 3,
2011)

Plaintiff was employed by the Kentucky DepartmeilPublic Advocacy as an attorney.
Plaintiff was discharged on June 19, 2009, foratioly an employer policy that prohibited
attorneys from interviewing with a prosecutor'sedfthat handles opposing cases without first
informing his/her supervisor. Plaintiff appealed Hescharge through Kentucky's personnel
board system, which overturned the terminationxasssive discipline and ordered plaintiff's
reinstatement.

Plaintiff also filed a lawsuit, alleging FMLA vidl@ns against her employer and
supervisors. The employer moved to dismiss thedéwvin its entirety. First, the court
dismissed plaintiff's FMLA claims against both leenployer and her supervisors in their official
capacities as barred by the Eleventh Amendmentc®bd held that plaintiff could have
maintained claims for injunctive or declaratoryigglbut her claims for monetary damages
under the FMLA were barred. Second, the court tised plaintiff's FMLA claims against her
supervisors in their individual capacities. Thertdeld that the FMLA does not impose
individual liability on public agency employees.

Weth v. O'Leary2011 WL 2693178 (E.D. Va. July 11, 2011)

Plaintiff was terminated from her job as Deputgdsurer in Arlington County, Virginia.
Plaintiff sued the County Treasurer in both hisiocod and individual capacities under the
FMLA, as well as for intentional infliction of emonal distress. Specifically, plaintiff alleged
that she was discharged in February 2010 in rétatigfor taking FMLA leave for uterine
cancer. Plaintiff returned from FMLA leave on Fedmy 16, 2010. That same day, the County
Treasurer stripped plaintiff of her job duties ansdtructed her to find a new job. One month
later, plaintiff was suspended with pay and agasiructed to focus on finding a job. Plaintiff
was officially discharged on July 2, 2010. The GyuTreasurer contended that plaintiff was
discharged for various performance-related reasons.
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The County Treasurer moved for summary judgmenttbacemployee cross-moved for
partial summary judgment. The court granted summailgment in favor of the Treasurer in his
official capacity as barred by the Eleventh Amendmelhe court refused to apply tke Parte
Youngexception to sovereign immunity on this claim hessa plaintiff functioned not only as
Deputy Treasurer but also as an attorney for thenGoTreasurer. Therefore, the court could
not allow plaintiff's equitable claim for reinstatent to proceed because it would effectively
impose an attorney (plaintiff) on an unwilling eliglthe County Treasurer).

The court denied summary judgment as to the Colrggsurer in his individual capacity
and allowed plaintiff's claims to proceed. The rtaecognized "a substantial and growing
division of authority within the federal judiciaryds to whether individual public officials are
subject to suit under the FMLA. The court sidedhvthe Fifth and Eighth Circuits that permit
FMLA claims against public officials in their inddual capacities. Finally, the court denied
both parties’ summary judgment motion as to thetsuige of plaintiff's FMLA interference and
retaliation claims based on material issues of &acto the reasons for plaintiff's suspension and
discharge. The court found the timeline of eveuatdicularly disturbing.

Summarized Elsewhere:

Mason v. Massachusetts Department of EnvironmenBabtection 774 F. Supp. 2d 349 (D.
Mass. 2011)

3. Waiver

Gerrard v. Garda Security2011 WL 3511481 (C.D. lll. Aug. 11, 2011)

Plaintiff alleged defendant violated his FMLA rightollowing his FMLA leave by: 1)
refusing to restore him to his original or equivel@b upon his ability to return to work; 2)
demanding he provide it with a return to work nd@g;terminating his wife's health insurance
coverage while he was on leave; 4) terminatingehployment; and 5) refusing to consider him
for rehire or reinstatement. Defendant moved twnmary judgment on all of plaintiff's claims.

Plaintiff failed to respond to defendant’s argunseagainst plaintiff's claims, save his
claim that he was discharged in violation of thellBM As a result, the court found plaintiff had
waived those claims. In a footnote, the court, @uan abundance of caution, considered the
merits of plaintiff's waived claims, noting eachl $ailed, as follows: 1) plaintiff's "restoratiot®
original job" claim failed as the undisputed fastowed plaintiff was returned to substantially
the same position when he returned from his FMLAvé& 2) plaintiff's "return-to-work note"
claim failed because he had not identified any eyg#s who took FMLA leave but were not
required to produce such note; 3) plaintiff's clgremised upon the mistaken termination of his
wife's health insurance benefits failed becauseutidisputed facts show that the mistake was
corrected as soon as it was brought to defendattestion; and 4) there was no evidence that
anyone who made the decision not to re-hire himr dfis discharge knew of his FMLA leave or
refused to hire him because of it.

On plaintiff's remaining claim of wrongful termiriah, the court held that plaintiff failed
to establish gorima facie case of retaliation under thdcDonnell Douglasburden-shifting
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framework, as the evidence indicated that deferslaetisionmakers did not know plaintiff had
taken FMLA leave at the time they decided to teatenplaintiff's employment pursuant to a
reduction in force.

Whiting v. The Johns Hopkins Hospitall 7 WH Cases2d 853 (4th Cir. 2011)

In Whiting a former employee filed an EEOC charge claimimg was discharged by the
hospital in violation of the Americans with Disatids Act. As a result of an EEOC-monitored
mediation, her charge was settled. The partiesredtinto two settlement agreements. One
agreement was a mediation settlement agreemenv\sgzpby the EEOC in which the former
employee agreed she would not file a lawsuit agaims hospital under various federal anti-
discrimination laws. The second agreement contianbroad release, which was not approved
by the EEOC, in which she released the hospitahfamy and all causes of action arising out of
her employment. After the agreements were sigsleel filed a lawsuit in federal court alleging
that the hospital violated the FMLA during her eoyshent. The hospital moved to dismiss the
lawsuit, contending that the settlement agreeméaised the lawsuit. The district court
dismissed the lawsuit, and plaintiff appealed.

Plaintiff argued on appeal that a revised Departroéhabor (“DOL”) FMLA regulation
on the settlement of FMLA claims did not apply &r lelaims because the regulation was issued
after the settlement agreements were signed. f@wsregulation provides that FMLA claims
can be settled without DOL or court approval. He tregulation applied to her settlement
agreements, she argued, it should be found to beacyg to the FMLA. The court of appeals
rejected both arguments and affirmed the distoctrc

As to her first argument, the court of appeals tbtirat the DOL'’s revised regulation was
intended to clarify the original regulation and mate the DOL'’s long-held view that employers
and employees are free to enter into settlemergeagents without having to obtain DOL or
court approval. The court rejected her second raegi as well and deferred to the DOL
regulation because it promotes the efficient rasmiuof FMLA claims.

Summarized Elsewhere:

Madry v. Gibraltor Nat'l Corp, 2011 WL 1565807 (E.D. Mich. Apr. 25, 2011)

Riddle v. Citigroup 2011 WL 6015761 (2d Cir. Dec. 5, 2011)

4. Res Judicata and Collateral Estoppel

Flores v. City of Trenton, et al2011 WL 812469 (N.J. Super A.D. Mar. 10, 2011)

Plaintiff worked as a firefighter for the city ofr@nton. Plaintiff took FMLA leave on
two separate occasions for drug and alcohol addidteatment. Plaintiff failed drug tests upon
returning from both leaves and was discharged d#i#ing the second drug test. Plaintiff
initially filed an FMLA claim in federal court, butoluntarily withdrew the claim after court
determined there was no basis for an FMLA claimalise plaintiff was discharged for unlawful
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drug use. Plaintiff then filed suit in state cowatleging state law violations. After these state
law claims were dismissed, plaintiff sought to state the FMLA claim in state court. The court
denied plaintiff's motion, concluding that res jodia prohibited reinstating the FMLA claim
because the federal court had disposed of thanabei the merits. The court also found that
plaintiff had a full and fair opportunity to predehe issues at an administrative hearing, where it
was determined that he was discharged because séttond failed drug test. Therefore, he was
collaterally estopped from claiming that his disgeaviolated the FMLA in a subsequent state
action.

Jiles v. United Parcel Serv., Inc413 Fed. Appx. 173 (11th Cir. 2011)

Finding plaintiffs FMLA claims were barred undehnet doctrine ofres judicata the
Eleventh Circuit affirmed the district court’s dsicin granting defendant’s motion for judgment
on the pleadings and dismissing plaintiff's allegas$ of interference and retaliation under the
FMLA. In an earlier action against defendant, mii#fi alleged that he had been dismissed in
April 2005 because of his race. In that same lawka claimed that he was later reinstated after
he contested the dismissal, but that defendantesdsg him in December 2006 and
subsequently terminated his employment in Janu@@y 2n retaliation for his earlier complaint.
Thereatfter, plaintiff commenced a second actionnsgalefendant, claiming that his January
2007 discharge was the result of defendant’s iectlyr calculating his FMLA leave.

In applying the doctrine ofes judicata the Eleventh Circuit relied on the fact that
plaintiffs FMLA claim arose from the same nucleafsoperative facts — challenging the conduct
leading to this 2007 termination — that was atessuhis earlier litigation. The court rejected
plaintiff's contention that he only discovered tiég FMLA leave had been miscalculated while
conducting discovery in the first action and fouhdt plaintiff could have asserted his FMLA
claims in his first action against defendant. eéaahing this conclusion, the court relied on the
fact that plaintiff had acknowledged speaking t® fmanager about the exhaustion of his FMLA
leave, but then failed to investigate his FMLA piaiin a timely manner.

Karavish v. Ceridian Corp.2011 WL 3924182 (D. Conn. Sept. 7, 2011)

Plaintiff worked as a sales representative foedéént, earning commissions on closed
sales. Defendant recommended that a sales refaBgerhave three or four times his sales
guota in his “sales pipeline.” In 2008, plaintiff“sales pipeline” was only about one and one
half times his sales quota. In December 2010nptBs supervisor expressed concern about
plaintiff's substandard performance and indicatieat the wanted to develop ways to increase
plaintiff's “sales pipeline” and closed sales. &fthat meeting, plaintiff informed his supervisor
that he might need to take leave in the near futemause of his wife’s pregnancy.

In January 2009, defendant approved plaintiffs PMleave. While he was on leave,
defendant reassigned a number of plaintiff's act®utm other representatives to keep the sales
process moving. Two sales were closed on plamticounts while he was on leave. Although
plaintiff and his colleague had verbally agreedsptit the commission from these sales, that
agreement was not binding on defendant, which exadigtassigned all of the commissions to
plaintiff's colleague. Upon returning from leavplaintiff was placed on a performance
improvement plan (“PIP”) to address the concerrtf Wis job performance that were addressed
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prior to his leave. This PIP was modified to acoomdate the time that plaintiff had been away
due to his approved FMLA leave. In May 2009, afdaintiff had failed to meet the
requirements of his PIP, he was issued a final PiRIuly 2009, even though plaintiff had failed
to meet some of the requirements of the “final” ,FHB was issued another “final” PIP because
the supervisor who issued the previous final PIe iesigned. In September 2009, plaintiff was
discharged for failing to meet the requirementthefthird PIP.

Defendant first argued that plaintiff was not ddigi for leave under the FMLA because it
employed fewer than 50 employees within 75 mileplaintiff's workplace. Plaintiff argued
that defendant should be estopped from contesisgligibility under the FMLA. A party may
be estopped from pursuing a claim or defense wh@jethe party to be estopped makes a
misrepresentation of fact to the other party withson to believe that the other party will rely on
it; (2) and the other party reasonably relies on(3) to his detriment. The court found that
defendant’s certification of plaintiffs FMLA leavavas a misrepresentation of fact that
defendant had reason to believe plaintiff would/ r@h. The court then proceeded to analyze
whether or not defendant retaliated against pRaimtiorder to determine whether plaintiff had
relied on the misrepresentation to his detrimefhe court’s analysis focused on defendant’s
proffered legitimate, non-retaliatory reason faiptiff's discharge and whether it was pretext.

Plaintiff identified three actions that he belidwsere retaliatory: (1) his termination; (2)
defendant’s decision to assign plaintiff's account®ther salespeople during his leave; and (3)
defendant’s decision to assign all commissionslosed sales during his leave to his colleague.
With regard to his discharge, the court found haintiff's work performance was, by his own
admissions, not meeting defendant’s expectatidfiaintiff was issued three PIPs and failed to
meet the requirements each time. Consequentintibidailed to show that defendant’s reasons
for terminating him were pretextual.

The court similarly rejected plaintiff's remainingrguments regarding defendant’s
decisions to assign his accounts to others durisgldave and paying all commissions to
plaintiff's colleague for the closed sales. Purdua its policies, defendant had the discretion to
make these decisions and plaintiff admitted as muBg#rause the court found that defendant had
followed its policies, it found no pretext and gieshdefendant’s motion for summary judgment.

Warwas v. City of Plainfield2011 WL 734938, (D.N.J. Feb. 23, 2011)

The court concluded that plaintiffs claim underetMLA was barred by issue
preclusion. Plaintiff was a former city employekagse employment was terminated for working
at another job while receiving paid sick leave frima city. Plaintiff appealed her discharge and
the Merit System Board (“MSB”) agreed the punishmeras too harsh, but nonetheless
determined that plaintiff was guilty of conduct @abming a public employee for abusing her
sick leave.

The court concluded that plaintiff was forecloseohf pursuing an FMLA interference

claim based on the MSB’s previous determination paintiff abused her sick leave. In other
words, the court found that it would need to magetdal findings contrary to those already
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made by the MSB in order for plaintiff to prevait der FMLA claim. For this reason, the court
found that the doctrine of issue preclusion baplaghtiff's FMLA claim as a matter of law.

5. Equitable Estoppel as a Bar to Certain Defenses

Chen v. Grant County, D et 812011 WL 830108 (E.D. Wash. Mar. 3, 2011)

Plaintiff, a former deputy county prosecutor, aldghat she was terminated in retaliation
for exercising her rights under the FMLA. She lglousuit against the county, the county’s
human resources director, and her supervisor,dtetg prosecutor. After the county prosecutor
fired two other deputy county prosecutors while sick leave, Plaintiff met with the human
resources director to explore her options for tgkime off because of health concerns. The
human resources director advised plaintiff that stheld seek leave under the FMLA. A few
months later, while plaintiff was on a leave ofeatse, she was fired by the county prosecutor.

At summary judgment defendants conceded that tivere triable issues of fact as to
whether they retaliated against Plaintiff and/oeifered with her FMLA rights. However,
defendants still argued that summary judgment wasapriate because plaintiff was not an
“employee” and therefore not entitled to FMLA pretien. Plaintiff agreed that she was not an
“employee” as defined by the FMLA, however, sheuad) that the county was equitably
estopped from asserting that defense.

Although plaintiff met the initial threshold regqaments of an “employee” under the
FMLA, she fell within the “personal staff exceptiomhich excludes individuals “selected by the
holder of a public office of a political subdivisido be a member of his or her personal staff.”
See29 U.S. § 203(e)(2)(c). Plaintiff's estoppel argent was based on the fact that the human
resources director for the county presented pfaimtith FMLA paperwork and informed
plaintiff that she would be required to provide @ctbr’s certification before the county could
determine whether or not she was qualified for FMeave.

Since the county was a government entity, in a&dito meeting the elements of
estoppel, plaintiff also had to prove that defenslangaged in affirmative misconduct going
beyond mere negligence. In addition, plaintiff walso required to prove that defendants’
actions would cause serious injustice and the imipasof estoppel will not unduly harm the
public interest. Plaintiff failed to make a sui@int showing that her employer or the human
resources director engaged in the requisite affimanisconduct. The statement made by the
human resources director, and her affirmative &qgtroviding plaintiff with an informational
packet regarding the FMLA, was nothing more thamiatake. Such conduct can not be
considered an affirmative misrepresentation.

In addition, plaintiff failed to provide any evides that the human resources director
played a role in the decision to discharge pldintéll of the relevant evidence established that
the human resources director lacked the autharityre and fire county prosecutors. Moreover,
the human resources director did not superviseootral the county prosecutor's working
conditions and did not determine their method @e & pay. Accordingly, the court did not
consider the human resources director to be ancgmpas defined by the FMLA.
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Wilson v. Rawle & Henderson LLP2011 WL 5237345 (E.D. Pa. Nov. 2, 2011)

The employee worked for a law firm with less tH#h employees. She requested and
was granted FMLA leave for her serious health coonli Before the end of her leave, however,
the employer discharged her without giving a reasdhe employee filed suit for violation of
the FMLA, acknowledging that the employer did navé the necessary 50 employees within 75
miles, but claiming that she had detrimentallye@lon the employer’s grant of FMLA leave.
The court undertook an extensive analysis of eblg@tastoppel cases in the Third Circuit and
concluded that they applied the doctrine in FMLAes It also determined that there was a jury
guestion concerning plaintiffs detrimental reliancon defendant's FMLA eligibility
representations, and denied defendant’'s motionigmigs, or in the alternative motion for
summary judgment.

Summarized Elsewhere:

Harrell v. Jacobs Field Services North America011 WL 3044863 (C.D. lll. July 25, 2011)

Matthys v. Wabash Nat/[799 F. Supp. 2d 891 (N.D. Ind. 2011)

Pantoja v. Monterey Mushrooms, Inc2011 WL4737407 (C.D. lll. Oct. 6, 2011)

Poindexter v. City of Sallisayn2011 WL 5330746 (E.D. Okla. Nov. 7, 2011)

Towns v. Northeast Mississippi Electric Power Ass2011 WL 839759 (N.D. Miss. Mar. 8,
2011)
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